Amended proposal for a European Parliament and Council Directive relating to the taking up and pursuit of the business of credit institutions (codified version). COM (99) 109 final, 22 July 1999 by unknown
COMMISSION OF THE EUROPEAN COMMUNITIES 
Brussels, 22.07.1999 
COM(1999) 109 final 
97/0357 (COD) 
Amended proposal for· a 
E-UROPEAN PARLIAMENT AND COUNCIL DIRECTIVE 
relating to the taking up and _pursuit of the business of credit institutions 
(codified version) 
(presented by the Commission, in pursuance of  Article 250 (2) of  the EC Treaty) EXPLANATORY MEMORANDUM 
1.  On 15 December 1997, the Commission presented a proposal for a. European Parliament and 
Council  Directive  codifying  Council  Directives  73/183/EEC,  77/780/EEC,  89/299/EEC, 
89/646/EEC, 89/647/EEC, 92/30/EEC and 92/121/EEC relating to the taking up and pursuit 
of  the business of  credit institutions  1• 
This amended proposal  also  takes  account  of the amendments purely of form  or wording 
proposed, on 17 February 1998, by the Consultative Working Party of Legal Services set up 
under  the  Interinstitutional  Agreement  of 20  December  1994  on  an  accelerated  working 
method for official consolidation of  legislative texts, where these are considered justified2. 
2.  In view of  the outcome of  the work already carried out in the Council on the proposal referred 
to  at point  1.,  the  Commission should present - in accordance with Article 250  (2)  of the 
EC Treaty - an amended proposal for codification of the Directives in question, as set out in 
the attached text (Annex 1). 
This  amended  proposal  also  reflects  the  replacement  of references  to  the  "ECU"  with 
references to the "euro", aslaid down by Council Regulation (EC)No 1103/973. 
3.  To facilitate reading and examination, the full text of  the amended proposal for codification is 
also attached (Annex II). 
l  •  COM(97) 706 final ofl5. 12.  1997. 
2  The opinion was transmitted to the European Parliament, the Council and the Commission on 22 April 1998. 




Amended proposal for a 
EUROPEAN PARLIAMENT AND COUNCIL DIRECTIVE 
relating to the taking up and pursuit of  the business of credit institutions 
Recital No 52 
Article 1 (24) 
(codified version) 
ENGLISH VERSION 
The te,rm 'over-the-counter (OTC)' in two previous Recitals. 
Since the  order of the  Recitals  changed  in this Directive,  the order of the 
acronym has been changed too - the explanatory term is put first,  and then 
the acronym. 
The term 'this Directive and in other' does not appear in the EN (COM), but 
has been inserted in accordance with the FR version. ·  · 
3a AMENDED PROPOSAL FOR A 
EUROPEAN PARLIAMENT AND COUNCIL DIRECTIVE 
relating to the taking up and pursuit of the business of credit institutions 
codified version 
The Proposal for a European Parliament and Council Directive - codifie<;l version 
COM(97) 706 final of 15.12.1997-97/0357 (COD) is amended as follows: 
I.  Footnote No 4 at the bottom of  the page relating to Recital No 1 is replaced by the following text: 
•<
4
> OJ  L  322,  17.  12.  1977,  p.  30.  Directive  as  last  amended  by  European  Parliament and  Council  Directive  98/33/EC 
(OJ L 204,21. 7.  1998, p. 29).'. 
2.  Footnote No 7 at the bottom ofthe page relating to Recital No 1 is replaced by the following text: 
(<
7> OJ L 386, 30. 12.  1989, p.  14. Directive as last amended by Directive 98/33/EC.'. 
3.  Recital No 4 is replaced by the following text: 
'(4)  Whereas this Directive constitutes the essential  instrument for  the 
achievement  of the  internal  market,  a  course  determined  by  the 
Single  European  Act  and  set  out  in  timetable  form  in  the 
Commission's  White  Paper,  from  the  point  of view  of both  the 
freedom  of establishment  and  the  freedom  to  provide  financial 
services, in the field of  credit institutions; 
4.  Recital No 26 is replaced by the following text: 
'(26) Whereas  certain  behaviour,  such  as  fraud  and  insider offences,  is 
liable to  affect the stability,  including the integrity. of the financial 
system,  even  when  involving  institutions  other  than  credit 
institutions; 
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l.  89/646/EEC 
(adapted) 
9.  95/26/EC 
(adapted) 
• ·-..: 
5.  Recital No 52 is replaced by the following text: 
'(52) Whereas  Annex  III  lays  down  the  treatment  of off-balance-sheet 
items in the context of the calculation of credit institutions'  capital 
requirements; whereas with a view to the smooth functioning of the 
internal  market and  in  particular  With  a view  to  ensuring  a level 
playing  field  Member  States  are  obliged  to  strive  for  uniform 
assessment  of contractual  netting  agreements  by  their  competent 
authorities;  whereas  Annex  Ill  takes  account  of the  work  of an 
international  forum  of banking  supervisors  on  the  supervisory 
recognition  of bilateral  netting,  in  particular  the  possibility  of 
calculating the own-funds requirements  for certain transactions on 
the basis of  a net rather than a gross amount provided that there are 
legally  binding  agreements  which  ensure  that  the  credit  risk  is 
confined to the net amount; whereas for internationally active credit 
institutions and groups of  credit institutions in a wide range of  third 
countries,  which  compete  with  Community  credit  institutions,  the 
rules adopted on the wider international level will result in a refined 
supervisory  treatment  of  over-the-counter.  (Ol"C)  derivative 
instruments;  whereas  this  refinement results  in  a more  appropriate 
compulsory  capital  cover.  taking  into  account' the  risk-reducing 
effects of  supervisorily recognised contractual netting agreements on 
potential future c.redit risks; whereas the clearing of  OTC derivative 
instruments  provided  by  clearing  houses  acting  as  a  central 
counterparty  plays  an  important  role  in  certain  Member  States; 
whereas  it  is  appropriate  to  recognise  the  benefits  from  such  a 
clearing in terms of a reduction of credit risk and related systemic 
risk in the prudential treatment of  credit risk; whereas it is necessary 
for the current and  potential future exposures arising from  cleared 
OTC derivatives contracts to be fully collateralised and for the risk 
of a build-up of the clearing house's exposures beyond the market 
value of  posted collateral to be eliminated in order for cleared OTC 
derivatives  to  be  granted  for  a  transitional  period  the  same 
prudential  treatment  as  exchange-traded  derivatives;  whereas  the 
competent authorities must be satisfied as to the level of the initial 
margins and variation margins required  and the quality of and  the 
level  of protection  provided  by  the  posted  collateral;  whereas  for 
credit  institutions  incorporated  in the  Member  States,  Annex  III 
creates a similar possibility for the recognition of  bilateral netting by 
the competent authorities and thereby offers them equal conditions 
of competition;  whereas  the  rules  are  both  well  balanced  and 
appropriate  for  the  further  reinforcement  of the  application  of 
prudential  supervisory measures to  credit  institutions;  whereas  the 
competent authorities in the Member States should ensure that the 
calculation  of add-ons  is  based  on  effective  rather  than  apparent 
notional amounts; 
6.  Recital No 68 is replaced by the following text:  · 
'(68) Whereas  Article 36 (I) of this  Directive  permits joint and  several 
commitments  of  borrowers  in  the  case  of  credit  institutions 
organized  as  cooperative  societies  or  funds  to  be  treated  as  own 
funds  items  under  Article  34  (2),  point  7;  whereas  the  Danish 
Government  has  expressed  a  strong  interest  in  having  its .  few 
mortgage  credit  institutions  organized  as  cooperative  societies  or 
funds converted into public limited liability companies; whereas, in 
order to facilitate the conversion or-to make it possible, a temporary 
derogation allowing them to  include part of their joint and  several 
commitments  as  own  funds  is  required;  whereas  this ·temporary 
derogation  should  not adversely  affect  competition  between  credit 
institutions; 
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l.  96/10/EC 
+  (as amended by 98/33/EC, 
Recitals No 8 and  14) 







I.  92116/EEC 
+  (adapted) 
2.  (adapted) 7.  Recital No 69 is replaced by the following text: 
'(69) Whereas the application of a 20 %weighting to credit institutions' 
holdings of  mortgage bonds may unsettle a national financial market 
on which such instruments play a preponderant role; whereas, in this 
case, provisional measures are taken to apply a 10 % risk weighting; 
whereas  the  market  for  securitisation  is  undergoing  rapid 
development; whereas it is therefore desirable that the Commission 
should examine with the Member States the prudential treatment of 
asset-backed  securities  and  put  forward.  before  June  22,  1999, 
proposals aimed at adapting existing legislation in order to define an 
appropriate prudential treatment for asset-backed securities; whereas 
the competent authorities may authorise a 50 % weighting to assets 
secured  by  mortgages  on  offices  or on  multi-purpose  commercial 
premises  until  31  December 2006;  whereas the property to  which 
the mortgage relates must be subject to rigorous assessment criteria 
and regular revaluation to  take account of the developments in  the 
commercial  property market;  whereas  the  property  must  be  either 
occupied  or  let  by  the  owner;  whereas  loans  for  property 
development are excluded from this 50 % weighting; 
8.  Recital No 72 is replaced by the following text: 
'(72) Whereas the arrangements necessary for the supervision of liquidity 
risks will also have to be harmonized; 
9.  Article l (9) is replaced by the following text: 
13.  89/647/EEC 
(as amended by 98/32/EC, 
Recitals No 1, 2, 3 and 4) 
(adapted) 
I 
7.  189/646/EEC 
(adapted)'. 
'9. "Participation" for the purposes of supervision on  a consolidated basis shall mean the ownership, direct or indirect, of 
20 % or more of  the voting rights or capital of  an undertaking;'. 
The reference in the right hand margin remains the same. 
10.  Article 1 (24) is replaced by the following text: 
'24."Exposures"  for  the purpose of applying Articles 48, 49  and 50 shall  mean  the  assets  and  off-balance-sheet  items 
referred to  in  Article 43  and  in  Annexes  II and  IV  thereto,  without application of the  weightings or degrees of risk there 
provided for;  the risks referred to in Annex IV must be calculated in accordance with one of  the methods-set out in Annex III, 
without application of the weightings for  counter-party risk;  all  elements entirely covered  by  own  funds  may,  with  the 
agreement of the competent authorities,  be  excluded from  the definition of exposures provided that such own  funds are  not 
included  in  the calculation· of the solvency ratio  or of other monitoring ratios provided  for  in  this Directive and in  other 
Community acts; exposures shall not include: 
- in  the case of foreign  exchange transactions,  exposures incurred  in  the ordinary course of settlement during the  48  hours 
following payment, or 
- in the case of  transactions for the purchase or sale of  securities, exposures incurred in the ordinary course of settlement during 
the five working days following payment or delivery of the securities, whichever is the earlier;'. 
The reference in the right hand margin remains the same. 
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• 
• II.  In Article I, a new (27) is added: 
'27.  "recognised  exchanges"  shall  mean  exchanges  recognised  by  the  competent  authorities 
which: 
(i)  function regularly, 
(ii)  have rules,  issued  or approved  by  the appropriate authorities of the home country of the 
exchange, which define the conditions tor the operation of the exchange, the conditions for 
access to the exchange as well as the conditions that must be satisfied by a contract before it 
can effectively be dealt on the exchange, 
(iii)  have a clearing mechanism that provides for contracts listed in Annex IV to  be subject to 
daily  margin  requirements  providing  an  appropriate  protection  in  the  opinion  of the 
competent authorities. 
12.  Article 2 ( l) is replaced by the following. text: 
'l. This  Directive  concerns  the  taking  up  and  pursuit  of the  business  of credit 
institutions.  This Directive shaH apply to all credit institutions. 
13.  In Article 2 (6), the first subparagraph is replaced by the followingtext: 
89/647/EEC 
Article 2 (I) 
(as amended by 98/33/EC 





Article 2 (I) 
89/647/EEC 
Article I (1) 
(adapted)'. 
'6. A credit institution which, as defined in the first subparagraph of paragraph 5 is affiliated to a central body in the 
same Member State may also be exempted from the provisions of  Article 5, and also Articles 40 to 51, and 65 provided 
that, without prejudice to the application of those provisions to the central body,  the whole as constituted by the central 
body together with its affiliated institutions is subject to the abovementioned provisions on a consolidated basis.': 
The reference in the right hand margin remains the same. 
14.  Article 5 (l) is replaced by the following text: 
'I. Without prejudice to other general conditions  required  by  national law,  the competent autttorities shall  not grant 
authorization when the credit institution does not possess separate own funds or in cases where initial capital is less than 
5million~. 
'Member States may decide that credit institutions which do not fulfil the requirement ofseparate own funds and which were 
in existence on 15 December 1979 may continue to carry on their business. They may exempt such credit institutions from 
complying with the requirement contained in the first subparagraph of  Article 6 (1).'. 
The reference 'as amended by II  03/97, Article 2' is added in the right hand  margin. 
15.  Article 5 (2) (a) is replaced by the following text: 
'(a)  the initial capital shall not be less than I million euro;' 
The reference 'as amended by 1103/97, Article 2' is added in the right hand margin. 
16.  Article 5 (2) (d) is-deleted. 
17.  Article 5 (3) is replaced by the following text: 
'3.  A credit institution's own funds  may  not fall  below the amount of initial capital required by paragraphs 1 and 2 at the 
time of  its authorization.'. 
The reference in the right hand margin remains the same. 
7 18.  In Article 6 (I), the first subparagraph is replaced by the following text: 
'1.  The competent authorities shall grant an authorization to the credit institution only when there are at least two persons 
who effectively direct the business of  the credit institution.'. 
The reference in the right hand margin remains the same. 
19.  Article 7 (I j, second subparagraph, is replaced by the following text: 
'For the purpose of the definition of qualifying holding in the context of  this Article, the voting rights referred to in Article 7 
\ of  Council Directive 88/627/EEc<•l shall be taken into consideration.'. 
The reference in the right hand margin remains the same  . 
. 20.  Article 7 (3), first subparagraph, is replaced by the following text: 
'3. __  Where close links exist between the credit institution and other  natural or legal persons, the competent authorities 
shall grant authorization only if  those links do not prevent the effective exercise of  their supervisory functions.'. 
The reference in the right hand margin remains the same. 
21.  Article 19, fourth subparagraph, is replaced by the following text: 
'The provisions mentioned in this Article shall apply mutatis mutandis to subsidiaries, subject to the necessary modifications. 
In particular, the words 'credit institution' should be read as 'financial institution fulfilling the conditions laid down in Article 
19' and the word 'authorization' as 'memorandum and articles of  association'.' 
The reference in the right hand margin remains the same. 
22.  Article 20 (6) is replaced by the following text:  · 
'6.  In the event of a change in any of  the particulars communicated pursuant to paragraph 2 {b), (c) or (d), a credit institution 
shall give written notice of  the change in question to the competent authorities of  the home and host Member States at least one 
month  before making the change so  as  to  enable  the  competent authorities of the  home  Member  State to  take  a decision 
pursuant to paragraph 3 and the competent authorities of the host Member State to take a decision on the change pursuant to 
paragraph 4. '. 
The term '(adapted)' is added in the right hand margin. 
23.  Article 22 (6) is replaced by the following text: 
'6.  Any measure adopted pursuant to paragraphs 3, 4 and 5 involving penalties or restrictions on the exercise of the freedom to 
provide services must be properly justified and communicated to the institution concerned. Every such measure shall be subject 
to a right of  appeal to the courts in the Member State the authorities of  which adopted it.' 
The reference in the right hand margin remains the same. 
24.  Article 30 (1), second subparagraph, is replaced bythe following text: 
'Nevertheless,  where  a  credit  institution  has  been  declared  bankrupt  or  is/  being  compulsorily  wound  up,  confidential 
information which does not concern third parties involved in attempts to rescue that credit ilistitution may be divulged in civil 
or commercial proceedings.'. 
The reference in the right hand margin remains the same. 
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25.  Article 30 (3) is replaced by the following text: 
'3.  Member States may  conclude cooperation  agreements,  providing for the  exchange of 
information, with the competent authorities of  third countries or with authorities or bodies of 
third  countries as  defined  in  paragraphs  (5)  and  (6)  only  if the  information  disclosed  is 
subject to guarantees of professional secrecy at least equivalent to those. referred to in  this 
Article. Such exchange of  information must be for the purpose of  performing the supervisory 
task of  the authorities or bodies mentioned. 
Where the information originates in another Member State,  it may not be disclosed without 
the  express  agreement  of the  competent  authorities  which  have  disclosed  it  and,  where 
appropriate, solely for the purposes for which those authorities gave their agreement. 
26.  Article 3I (I) (a), first subparagraph, is replaced by the following text: .. 
77/780/EEC 
Article 12 (3) 
(as  amended  by  98/33/EC 
Article I) 
'(a)  any person authorized within the meaning of  Council Directive 84/253/EEC(Il, performing in a credit institution the task 
described in Article 51  of Council Directive 78/660/EEC(l), or Article 37 of Council Directive 83/349/EEC, or Article 31  of 
Directive 85/6111EEC(3), or any other statutory task, shall have a duty to report promptly to the competent authorities any fact 
or decision concerning that institution of  which he has become aware while carrying out that task which is liable to:'. 
27.  Article 3I (I) (b) is replaced by the following text: 
'(b)  that person shall  likewise have  a duty to  report any fact and  decisions of which  he becomes aware in  the  course of 
carrying out a task as described in (a) in all undertaking having close links resulting from a control relationship with the credit 
institution within which he is carrying out the abovementioned task.'. 
28.  Article 34 (2), point (II), is replaced by the following text: 
'(11) material losses ofthe current financial year;'. 
29.  Article 42 is replaced by the following text: 
'Article 42 
The denominator: risk-adjusted assets anti 
off-ba/ance-slieet items 
1.  Degrees of credit risk,  expressed  as  percentage weightings,  shall  be  assigned  to  asset 
items in accordance with Articles 43  and 44, and exceptionally Articles 45, 62 and 63. The 
balance-sheet  value  of each  asset  shall  then  be  multiplied  by  the  relevant  weighting  to 
produce a risk-adjusted value. 
2.  In the case of the off-balance-sheet items listed in Annex II, a two-stage calculation as 
prescribed in Article 43 (2) shall be used. 
3.  In the case of  the off-balance-sheet items referred to in Article 43 (3 ), the potential costs 
of replacing contracts in  the event of counterparty default shall be  calculated by means of 
one of  the two methods set out in Annex III. Those costs shall be multiplied by the relevant 
counterparty weightings in Article 43 (I), except that the  I 00 % weightings as provided for 
there shall be replaced by 50% weightings to produce risk-adjusted values. 
89/647/EEC 
Article 5 (I) and (2) 
89/647/EEC 
ArticleS (3) 
(as amended by 98/33/EC 
Article 2 (2)) 
4.  The total ofthe risk-adjusted valuesoftheassets and ofT-balance-sheet items mentioned  189/647/EEC 
in paragraphs 2 and 3 shall be the denominator of  the solvency ratio.  Article 5 (4)'. 
9 30.  Article 43 is replaced by the following text: 
'Article 43 
Risk weiglttings 
1.  The following weightings shall be applied to the various categories 
of asset  items,  although  the  competent  authorities  may  fix  higher 
weightings as they see fit: 
(a)  Zero weighting 
( 1)  cash in hand and equivalent items; 
(2)  asset items constituting claims on Zone A central governments 
and central banks; 
(3)  asset items constituting claims on the European Communities; 
(4)  asset items constituting claims carrying the  explicit guarantees 
of Zone  A  central  governments . and  central  banks  or  of the 
European Communities; 
89/647/EEC 
Article 6 (1) 
89/647/EEC 
Article 6 (1) 
(as amended by 95/15/EC, 
Article :Z) 
(5)  asset items constituting claims on Zone B central governments and  89/647/EEC 
central banks denominated and funded in the national currencies of  Article 6 (1) 
the borrowers;  (adapted) 
(6)  asset items constituting claims carrying the explicit guarantees of 
Zone B central governments and  central  banks denominated  and 
funded in the national currency common to the guarantor and  the 
borrower; 
(7)  asset items. secured, to the satisfaction of  the competent authorities, 
by collateral in the form of Zone A central government or central 
bank securities or securities issued by the European Communities 
or  by  cash  deposits  placed  with  the  lending  institution  or  by 
certificates of deposit or similar instruments issued by and lodged 
with the latter; 
(b)  20% weighting 
( 1)  asset items constituting claims on the European  Investment Bank 
(EIB); 
(2)  asset items constituting ~!aims on multilateral development banks; 
I 
{j)  asset items constituting claims carrying the  explicit guarantee of 
the European Investment Bank; 
(4)  asset items constituting claims carrying the explicit guarantees of 
multilateral development banks; 
(5)  asset items constituting claims on Zone A regional governments or 
local authorities, subject to Article 44; 
(6}  .  asset items constituting claims carrying the explicit guarantees of 
Zone  A  regional  governments  or  local  authorities,  subject  to 
Article44; 
(7)  asset items constituting claims on  Zone A credit institutions  but 
not constituting such institutions' own funds; ___  _ 
10 (8)  asset items constituting claims with  a maturity of one year or 
less, on Zone B credit institutions, other than securities issued 
by  such  institutions  which  are  recognized  as  components  of 
their own funds; 
(9)  asset  items  carrying the  explicit guarantees of Zone A credit 
institutions; 
(10)  asset  items constituting claims with a maturity of one year or 
less  carrying  the  explicit  guarantees  of  Zone  B  credit 
institutions; 
(I l)  asset  items  secured,  to  the  satisfaction  of the  competent 
authorities, by collateral in the form of  securities issued by the 
EIB or by multilateral development banks; 
( 12)  cash items in the process of  collection; 
(c)  50 % weighting 
(I)  loans  fully  and  completely secured,  to  the  satisfaction  of the 
competent  authorities,  by  mortgages  on  residential  property 
which is or will be occupied or let by the borrower,  and  loans 
fully  and  completely  secured.  to  the  satisfaction  of . the 
competent authorities, by shares in  Finnish residential housing 
companies. operating in  accordance with the Finnish Housing 
Company Act of 1991  or subsequent equivalent legislation.  in 
respect of residential property which  is or will be occupied or 
let by the borrower; 
•·mortgage-backed  securities"  which  may  be  treated  as  loans 
referred to in the first subparagraph or in  Article 62  (I), if the 
competent  authorities  consider,  having  regard  to  the  legal 
framework  in  force  in  each  Member  State,  that  they  are 
equivalent in the light of the credit risk.  Without prejudice to 
the  types  of securities  which  may  be  included  in  and  are 
capable of fulfilling the conditions in  this point l, ·mortgage-
backed securities" may include instruments within the meaning 
of Section B (I) (a) and (b) of the Annex to Council Directive 
93/22/EEC  of I 0  May  1993  on  investment  services  in  the 
securities field(l). The competent authorities must in particular 
be satisfied that: 
(i)  such securities are fully  and  directly backed by a pool 
of mortgages  which  are  of the  same  nature  as  those 
defined  in  the  first  subparagraph  or  in  Article 62  (I) 
and  are  fully  performing  when  the  mortgage-backed 
securities are created; 
(ii)  an  acceptable  high-priority  charge  on  the  underlying 
·mortgage asset items is held either directly by investors 
in  mortgage-backed  securities or on  their behalf by  a 
trustee  or  mandated  representative  in  the  same 
proportion to the securities which they hold. 
89/647/EEC 
Article 6 (I) 
(adapted) 
(as amended by 95/1/EC, Euratom, 
ECSC - Annex I, point XI, 8, III, 
2 (a)) 
89/647/EEC 
Article 6 (I) 
(as amepded by 98/32/EC 
Article I (I)) 
(adapted) 
(I l  OJ L 141,  II. 6.  1993, p. 27. Directive as last amended by Directive 95/26/EC (OJ L 168, 1.8 .. 7.  t995, p. 7). 
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(2)  prepayments and accrued income:  these assets shall be subject 
to  the  weighting  corresponding to  the  counterparty  where  a 
credit  institution  is  able  to  determine  it  in  accordance  with 
Directive  86/635/EEC.  Otherwise,  where  it  is  unable  to 
determine the counterparty, it shall apply a flat-rate weighting 
of50%; 
(d/  100% weighting 
(I)  asset items constituting claims on Zone B central governments 
and central banks except where denominated and funded in the 
national currency of  the borrower; 
(2)  asset items constituting claims on Zone B regional governments 
or local authorities; 
(3)  a:sset items constituting claims with a maturity of  more than one 
year on Zone B credit institutions; 
(4)  asset items constituting claims on the Zone A and Zone B non-
bank sectors; 
(5)  tangible  "Assets"  within  the  meaning  of Article  4  (I  0)  of 
Directive 86/635/EEC; 
(6)  holdings of shares, participation and other components of the 
own  funds of other credit institutions which are not deducted 
from the own funds of  the lending institutions; 
(7)  all other assets except where deducted from own funds. 
2.  The following treatment shall  apply to  ofl:.balance-sheet items  other 
than those covered in paragraph 3. They shall first be grouped according to 
the risk groupings set out in Annex II. The full value of  the full-risk items 
shall  be  taken  into account,  50  % of the  value of the  medium-risk items 
and 20% of  the medium/low-risk items. while the value of low-risk items 
shall be set at zero. The second stage shall be to multiply the off-balance-
sheet values, adjusted as described above, by the weightings attributable to 
the relevant counterparties in accordance with the treatment of asset items 
prescribed in paragraph  I  and  Article 44.  In the  case  of asset  sale  and 
repurchase  agreements  and  outright  forward  purchases,  the  weightings 
shall  be  those  attaching  to  the  assets  in  question~ and  not  to  the 
counterparties to the transactions. The portion of unpaid capital subscribed 
to the European Investment Fund may be weighted at 20 %. 
12 
89/647/EEC 
Article 6 (1) 
89/647/EEC 
Article 6 (2) 
(as amended by 98/33/EC 
Article 2 (3) (a)) 
• 3.  The methods set out in Annex Ill  shall be applied to the off-balance-
sheet items listed in Annex IV except for: 
contracts traded on recognised exchanges, 
foreign-exchange  contracts  (except  contracts  concerning  gold) 
with an original maturity of 14 calendar days or less. 
Until 31 December 2006, the competent authorities of  Member States may 
exempt from the application of the methods set out in Annex III over-the-
counter (OTC) contracts cleared by  (1, clearing house where the latter acts 
as the legal counterparty and all  participants fully collateralise on a  daily 
basis the exposure they present to the clearing house, thereby providing a 
protection  covering  both  the  current  exposure  and  the  potential  future 
exposure.  The  competent  authorities  must  be  satisfied  that  the  posted 
collateral gives the same level  of protection as collateral which complies 
with  paragraph  1(a)  (7)  and  that the  risk  of a  build-up of the  clearing 
house's  exposures  beyond- the  market  value  of  posted  collateral  is 
eliminated. Member States shall  inform  the  Commission of the use they 
make of  this option. 
4.  Where off-balance-sheet items carry explicit guarantees, they shall 
be  weighted as  if they had  been  incurred  on  behalf of the  guarantor 
rather than the counterparty. Where the potential exposure arising from 
off-balance-sheet transactions  is  fully  and  completely  secured,  to  the 
satisfaction  of the  competent  authorities,  by  any  of the  asset  items 
recognized as collateral in  points (a) (7) and  (b) (II) of paragraph  1, 
weightings of 0 % or 20 % shall apply depending on  the collateral in 
question.  · 
The Member States may apply a 50 % weighting to off-balance-sheet 
items which  are  sureties or guarantees  having  the  character of credit 
substitutes and which  are  fully  guaranteed,  to  the  satisfaction of the 
competent authorities,  by  mortgages meeting the conditions set out in 
paragraph (1) (c) (1), subject to  the guarantor having a direct right to 
such collateral. 
5.  Where asset and off-balance-sheet items are given a lower weighting 
because of  the existence of explicit guarantees or collateral acceptable to 
the competent authorities, the lower weighting shall apply only to that part 
which is guaranteed or which is fully covered by the collateral. 
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Article 6 (3) 
(as amended by 98/33/EC 
Article l  (3) (b)) 
(adapted) 
89/647/EEC 
Article 6 (4) 
(as amended by 98/33/EC 
Article l  (3) (c)) 
89/647/EEC 
Article 6 (5) 31.  Article 44 is replaced by the following text: 
'Article 44 
Weighting of  claims for regional governments 
or local authorities of  the Member States 
I.  Notwithstanding the requirements of  Article 43 (1) (b), the Member 
States may fix a weighting of 0 % for their own  regional governments 
and local authorities if there is no difference in risk between claims on 
the  latter  and  claims  on  their  central  governments  because  of the 
revenue-raising  powers  of  the  regional  governments  and  local 
authorities and the existence of specific institutional arrangements the 
effect of  which is to reduce the chances of default by the latter. A zero-
weighting fixed in accordance with these criteria shall apply to claims 
on  and  off-balance-sheet  items  incurred  on  behalf of the  regional 
governments and local authorities in question and claims on others and 
off-balance-sheet items incurred on behalf of  others  and guaranteed by 
those  regional  governments  and  local  authorities  or  secured,  to  the 
satisfaction "Of the competent authorities concerned, by collateral in the 
form  of securities  issued  by  those  regional  governments  or  local 
authorities. 
2.  The Member States shall notifY  the Commission if they'believe a 
zero-weighting to  be justified according to  the  criteria:  laid  down  in 
paragraph  l. The Commission shall  circulate that  information.  Other 
Member States may ofter the credit institutions under the supervision 
of their  competent  authorities  the  possibility  of applying  a  zero-
weighting  where  they  undertake  business  with  the  regional 
governments or local authorities in question or where they hold claims 




(as amended by 98/33/EC 
Article 2 (4)) 32.  Article 45 is replaced by the following text: 
'Article 45 
Other weighting 
1.  Without prejudice to Article 44 (I) the Member States may apply a 
weighting of 20 % to asset items which are secured, to the satisfaction 
of the  competent authorities  concerned,  by  collateral  in  the  form  of 
securities issued by Zone A regional governments or local authorities, 
by  deposits  placed  with  Zone  A  credit  institutions  other  than  the 
lending institution, or by certificates of deposit or similar instruments 
issued by such credit institutions. 
2.  The Member States may  apply a weighting of 10  % to  claims on 
institutions specializing  in  the  inter-bank  and  public-debt  markets  in 
their. home  Member  States  and  subject  to· close  supervision  by  the 
competent authorities where those asset ite·ms are fully and completely 
secured,  to the satisfaction of the  competent authorities of the home 
Member  States,  by  a  combination  of  asset  items  mentioned  in 
Article 43  (1)  (a)  and  (b). recognized  by  the  latter  as  constituting 
adequate collateral. 
3.  The Member States shall notify the Commission of any provisions 
adopted pursuant to paragraphs  I and  2 and of the  grounds for  such 
provisions.  The  Commission  shall  forward  that  information  to  the 
Member  States.  The  Commission  shall  periodically  examine  the 
implications of those provisions  in  order to  ensure  that they  do  not 
result in any distortions of  competition. __  _ 
33.  Article 46 is replaced by the following text: 
'Article 46 
Administrative bodies and non-commercial undertakings 
For the purposes of Article 43 (I) (b),  the competent authorities may 
include  within  the  concept  of  regional  governments  and  local 
authorities  non-commercial  administrative  bodies  responsible  to 
regional  governments or local  authorities,  and  those  non-commercial 
undertakings  owned  by  central  governments,  regional  governments, 
local  authorities  or authorities  which,  in  the  view  of the  competent 
authorities,  exercise  the  same  responsibilities  as  regional  and  local 
authorities. 
The competent authorities may also include within the concept of regional 
governments  and  local  authorities,  churches  and  religious  communities 
constituted in the form of  a legal person under public law,  in so far as they 
raise taxes in  accordance with  legislation conferring on  them the right to 




Article 8 (1) 
(as amended by 98/33/EC 
Article 2 (5)) 
89/647/EEC 
Article 8 (2) and (3) 
(adapted)  · 
89/647/EEC 
Article 2 (2) 
(adapted) 
89/647/EEC 
Article 2 (2) 
(as amended by 98/33/EC 
Article 2 (1) (b)) 
(adapted) 
• 34.  In Article 49 (7) (r}, second subparagraph, the second sentence is deleted. 
35.  Article 52 (3), 2nd indent, is replaced by the following text: 
'- if, in the opinion of the competent authorities, the undertaking that should be included is of negligible interest only with 
respect to the objectives of monitoring credit institutions and in all cases if the balance sheet total of the undertaking that 
should be included is less than the smaller of  the following two amounts: 10 million euro.or 1% of  the balance sheet total of  the 
parent undertaking or the undertaking that holds the participation. If several undertakings meet the above criteria, they must  • 
nevertheless  be included  in  the  consolidation  where  collectively  they  are  of non-negligible  interest  with  respect to  the 
aforementioned objectives, or'. 
The reference 'as amended by 1103/97, Article 2' is added in the right hand margin. 
36.  Article 60 (1}, lOth indent, is replaced by the following text: 
'- the list and classification of  otT-balance-sheet items in Annexes II and 
IV and their treatment in  the  calculation of the ratio as described in 
Articles 42, 43 and 44 and Annex Ill,'. 
The reference in the right hand margin remains the same. 
37.  Article 62 is replaced by the following text: 
'Article 62 
Transitional provisions regarding Article 43 
I.  Until31 December 2006, the competent authorities of  the Member 
States  may  authorise  their  credit  institutions  to  apply  a  5tJ  %  risk 
weighting to loans fully and completely secured to their satisfaction by 
mortgages on offices or on multi-purpose commercial premises situated 
within the territory of those Member States that allow the 50 % risk 
weighting, subject to the following conditions: 
(i)  the 50 % risk weighting applies to the part of  the loan that does 
not exceed a limit calculated according to either (a) or (b): 
(a) 50% of  the market value ofthe property in question. 
The market value of the property must be calculated by two 
. independent valuers making independent assessments at the 
time the loan is made. The loan must be based on the lower of 
the two valuations. 
The property shall  be  revalued at least once a  year by  one 
valuer. For loans not exceeding euros  I  million and 5 % of 
the own funds of the credit institution, the property shall be 
revalued at least every three years by one valuer; 
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Article 11 (4) and (S) 
(as amended by 98/32/EC 
Article 1 (2) and (3)) 
(as amended by 1103/97, Article 2) (b) 50 %  of the  market  value  of the  property  or  60  % of the 
mortgage lending value, whichever is lower, in those Member 
States that have laid down rigorous criteria for the assessment 
of the  mortgage  lending  value  in  statutory  or  regulatory 
provisions. 
The  mortgage  lending  value  shall  mean  the  value  of the 
property  as  determined  by  a  valuer  making  a  prudent 
assessment  of the  future  marketability  of the  property  by 
taking .  into  account  long-term  sustainable  aspects  of the 
property, the normal and  local market conditions, the current 
use  and  alternative  appropriate  uses  of  the  property. 
Speculative elements  shall  not  be  taken  into  account  in  the 
assessment  of the  mortgage  lending  value.  The  mortgage 
lending value shall be documented in  a transparent and clear 
manner. 
At least every three years or if the market falls  by more than 
10 %,  the  mortgage  lending  value  and  in  particular  the 
underlying assumptions  concerning  the  development of the 
relevant market, shall be reassessed. 
In  both (a) and (b) "market  value'' shall  mean  the  price  at  which  the 
property could be sold under private contract between a  willing seller 
and an  arm's  length buyer on  the  date of valuation,  it  being .assumed 
that  the  property  is  publicly  exposed  to  the  market,  that  market 
conditions permit orderly  disposal  and that  a  normal  period,  having 
regard to the nature of the property, is available for the negotiation of 
the sale;  · 
(ii)  the  100  %  risk  weighting  applies  to  the  part  of the  loan  that 
exceeds the limits set out in (i); 
(iii)  the property must be either used or let by the owner. 
The first subparagraph shall not prevent the competent authorities ofa 
Member State,  which applies a higher risk  weighting  in  its  territory, 
from  allowing,  under  the  conditions  defined  above,  the  50  %  risk 
weighting to apply for  this type of lendi.ng  in  the territories  of those 
Member States that allow the 50 % risk weighting. 
The competent authorities of the Member States may allow their credit 
institutions to apply a 50 % risk weighting to the loans outstanding on 
21  July 2000 provided that the  conditions listed  in  this paragraph are 
fulfilled.  In  this  case  the  property  shall  be  valued  according  to  the 
assessment criteria laid down above not later than 21  July 2003. 
For loans granted before 31  December 2006, the 50 % risk weighting 
remains applicable until their maturity, if the credit institution is bound 
to observe the contractual terms. 
Until  31  December 2006,  the  competent  authorities  of the  Member 
State may also authorise their credit institutions to-apply a 50 % risk 
weighting to the part of the loans fully and completely secured to their 
satisfaction  by  shares  in  Finnish  housing  companies  operating  in 
accordance  with  the  Finnish  Housing  Company  Act  of  1991  or 
subsequent  equivalent  legislation.  provided  that  the  conditions  laid 
down in this paragraph are fulfilled. 




Article 11 (4) and (S) 
(as amended by 98/32/EC 
Article 1 (l) and (3)) 2.  Member States may apply a 50 %risk weighting to property leasing 
transactions  concluded  befon:  3 I  December  2006  and  concerning 
assets for business use situate<,l  in  the country of the  head office and 
governed  by  statutory  provisions  whereby  the  lessor  retains  full 
ownership of the rented asset  until  the tenant exercises his  option to 
purchase. Member States shall  inform the Commission of the use they 
make of  this paragraph. 
3.  Article  43  (3)  shall  not  affect  the  competent  authorities' 
recognition of  bilateral contracts for novation concluded concerning: 
Belgium, before 23 April  19% 
Denmark, before I June 1996 
Germany,before 30 October 1996 
Greece, before 27 March 1997 
Spain, before 7 January 1997 
France, before 30 May 1996 
Ireland, before 27 June 1996 
Italy, before 30 July 1996 
Luxembourg, before 29 l'vlay  1996 
The Netherlands, before I July 1996 
Austria, before 30 December 1996 
Portugal, before 15 January 1997 
Finland, before 21  August 1996 
Sweden, before I June 19%. and 
United Kingdom, before 30 April 1996 
38.  Article 63 (1) is replaced by the following text: 
'I.  A credit institution the minimum ratio of  which has not reached the 
8 % prescribed in Article 47 (I). by  1 January 1991, must gradually 
approach that level by successh·e stages.  It  may  not allow the ratio to 
fall  below the  level  reached  before  that  objective  has  been  attained. 
Any  fluctuation  should  be  temporary  and  the  competent  authorities 
should be apprised of  the reasons for  it. 
39.  Article 64 (6), is replaced by the following text: 
89/647/EEC 
Article 11  (4) and (5) 
(as amended by 98/32/EC 





Article 11 (1) to (3) 
(adapted) 
'6.  In the case of credit institutions the own funds of which ___  do not exceed 7 million euro, and only in the case of  such 
institutions, Member States may extend the time limits laid down  in  paragraph 5 by five years.  Member States that avail 
themselves of the option  provided  for  in  this  paragraph shall  take  steps to  prevent distortions of competition  and  shall 
inform the Commission atid the Banking Advisory Committee thereof.'. 
The reference 'as amended by  II 03/97, Article 2' is added in the right hand margin. 
40.  Article 64 (1 0) is deleted. 
41.  A new Article 66 is inserted: 
'Article 66 
Commission information 
'Member States shall communicate to the Commission the texts of the 
main laws, regulations and administrative provisions which they adopt 
in the field covered by this Directive. 
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Article 14 (2) (adapted) 
89/299/EEC 
Article 9 (2) (adapted) 
89/646/EEC 
Article 24 (3) (adapted) 
89/647/EEC 
Article 12 (2)'. 
.. 
• 42.  Articles 66, 67, and 68 become Articles 67, 68 and.69 respectively. 
43.  In Annex I, footnote No 1 is replaced by the following text: 
'(l)  Including inter alia: 
- consumer credit, 
- mortgage credit, 
- factoring, with or without recourse, 
-financing of  commercial "transactions (including forfeiting).'. 
44.  Annex III is replaced by the following text: 
'ANNEX III 
THE TREATMENT OF OFF-BALANCE-SHEET ITEMS 
I.  CHOICE OF THE METHOD 
To  measure the credit risks  associated with  the contracts listed  in  points  I  and 2 of Annex  IV,  credit 
institutions may choose, subject to the consent of the competent authorities, one of the methods set out 
below.  Credit institutions which have to  comply with Article 6 (I) of Directive 93/6/EEC(l) must  use 
method  I  set out below.  To measure the credit risks  associated '";'ith  the contracts  listed  in  point 3 of 
Annex IV all credit institutions must use method I set out below. 
2.  METHODS 
Method 1: the 'mark to market' approach 
Step (a):  by attaching current market values to contracts (mark to market), the current replacement cost 
of  all contracts with positive values is obtained. 
Step (b):  to obtain a figure  for potential  future  credit cxposure<2>,  the notional principal amounts or 
underlying values are multiplied by the following percentages: 
Residual maturity 
(c) 
One year or less 
Over  one  year,  less 





























Overfiveyears  1.5%  7.5%  10%  8%  15% 
(a) Contracts which  do not  fall  within one of the five categories indicated  in  this  table shall  be treated as  contracts 
concerning commodities other than precious metals. 
(b)  For  contracts  with  multiple  exchanges  of principal,  the  percentages  have  to  be  multiplied  by  the  number  of 
remaining payments still to be made according to the contract. 
(c)  For contracts that are structured to settle outstanding exposure following specified payment dates  and where the 
terms are reset such that the market value of  the contract is zero on these specified dates, the residual maturity would be 
equal  to  the time until  the  next  reset date.  In  the case of interest-rate contracts that meet these  criteria and have  a 
remainino maturity of  over one year, the percentage shall be no lower than 0:5 %. 
(I)  OJ L 141,  II. 6.  1993, p.  I. Directive amended by 98/33/EC (OJ L 204, 21. 7.  1998, p. 29). 
89/647/EEC 
Annex II 
(as amended by 
96/10/EC.Art. 1 
and 98/33/EC 
Art. 2 (6)) 
<2l  Except in the case of  single-currency 'floating/floating' interest rate swaps in which only the current replacement cost will be calculated. 
t9 For the  purpose of calculating the potential future exposure in  accordance with Step (b) the competent 
authorities  may  allow  credit  institutions  until  31  December 2006  to  apply  the  following  percentages 
instead of those prescribed in  Table  I  provided that the  institutions make use of the option set out in 
Article !Ia  of  Directive 93/6/EEC for contracts within the meaning of  point 3 (b) and (c) of  Annex IV: 
TABLE Ia 
Residual maturity  Precious metals  Base metals  Agricultural products  Other, including 
(except gold)  (softs)  energy products 
One year or less  2%  2.5%  3%  4% 
Over  one  year,  less·  5%  4%  5%  6% 
than five years 
Over tive years  7.5%  8%  9%  10% 
Step (c):  the sum of current replacement cost and potential future credit exposure is multiplied by the 
risk weightings allocated to the relevant counterparties in Article 43. 
Method 2: the 'original exposure' approach 
Step (a):  the  notional  principal  amount  of each  instrument  is  multiplied  by  the  percentages  given 
below: 
TABLE2 
Interest-rate contracts  Contracts concerning  Original maturity< I) 
foreign-exchange rates and gold 
One year or less  0.5%  2% 
More than on.e year but not  1%  5% 
exceeding two years 
Additional  allowance  for  l%  3% 
each additional year 
(I) In the case of interest-rate contracts, credit institutions may, subject to the consent of their competent 
authorities, choose either original or residual maturity.  . 
Step (b):  · the  original  exposure  thus  obtained  is  multiplied  by  the  risk  weightings  allocated  to  the 
relevant counterparties in Article 43. 
For methods  I  and  2 the competent authorities must ensure that the notional  amount to  be taken  into 
account is an appropriate yardstick for the risk inherent in the contract. Where, for instance, the contract 
provides for  a multiplication of cash flows,  the notional amount must be adjusted in order to take  into 
account the effects of  the multiplication on the risk structure of  that contract. 
3.  CONTRACTUAL  NETTING  (CONTRACTS  FOR  NOVATION  AND  OTHER  NETTING 
AGREEMENTS) 
(a) Types of netting that competent authorities may recognize 
For the purpose of  this point 3 'counterparty' means any entity (including natural persons) that has the 
power to conclude a contractual netting agreement.  · 
The competent authorities may recognize as risk-reducing the following types of  contractual netting: 
(i)  bilateral  contracts for  novation  between  a  credit  institution  and  its  counterparty  under  which 
mutual claims and obligations are  automatically amalgamated  in  such a way that this novation 
fixes one single net amount each time novation applies and thus create a legally binding, ·single 
new contract extinguishing former contracts; 




(as amended by 
96/10/EC Art. 1 
and 98/33/EC 
Art. 2 (6)) 
• (b) Conditions for recognition 
The competent authorities may recognize contractual netting as risk-reducing only under the following 
conditions: 
(i)  ,a credit institution must have a contractual netting agreement with its counterparty which creates 
a  single  legal  obligation,  covering  all  included  transactions,  such  that,  in  the  event  of a 
counterparty's failure to perform owing to default, bankruptcy, liquidation or any other similar 
circumstance, the credit institution would have a claim to receive or an obligation to pay only the 
net sum of  the positive and negative mark-to-market values of  included individual transactions; 
(ii)  a credit institution must have made available to the competent authorities written and reasoned 
legal  opinions to the  effect that,  in  the event of a  legal  challenge,  the  relevant  courts  and 
administrative authorities would, in the cases described under (i), find that the credit institution's 
claims and obligations would be limited to the net sum, as described in (i), under: 
the law of  the  jurisdiction in which the counterparty is incorporated and, if  a foreign branch 
of  an undertaking is involved, also under the law of  the jurisdiction in which the branch is 
located, 
the law that governs the individual transactions included, and 
the law that governs any contract or agreement necessary to effect the contractual netting; 
(iii)  a  credit  institution  must  have  procedures  in  place  to  ensure  that  the  legal  validity  of its 
contractual netting is kept under review in the light of  possible changes in the relevant laws. 
The  competent  authorities  must  be  satisfied,  if necessary  after  consulting lhe  other  competent 
authorities concerned, that the contractual netting is legally valid under the law of  each of  the relevant 
jurisdictions. If  any of  the competent authorities is not satisfied in that respect, the contractual netting 
agreement will not be recognised as risk-reducing for either of  the counterparties. 
The competent  authorities  may  accept  reasoned  legal  opinions.  drawn  up  by types of contractual 
netting. 
No contract containing a  provision  which  permits  a  non-defaulting counterparty to  make  limited 
payments only,  or no payments at  all,  to  the estate of the defaulter,  even if the defaulter is  a net 
creditor (a 'walkaway' clause), may be recognized as risk-reducing. 
The competent authorities may  recognise  as  risk-reducing contractual-netting agreements  covering 
foreign-exchange contracts with an  original maturity of 14  calendar days or less  written options or 
similar off-balance•sheet items to which this Annex does not apply because they bear only~  negligible 
or no  credit risk.  If,  depending on the  positive  or negative  market value of these  contracts,  their 
inclusion  in  another·  netting  agreement  can  result  in  an  increase  or  decrease  of the  capital 




(as amended by 
96/1 0/EC Art. 1 
and 98/33/EC 
Art.l (6)) (c)  Effects of recognition 
(i)  Contracts for novation 
The single net amounts fixed  by contracts for  novation, rather than the gross amounts  involved, 
may be weighted. Thus, in the application of  Method 1, in 
Step (a):  the current replacement cost, and in 
Step (b):  the notional principal amounts or underlying values 
may be obtained taking account of the contract for novation. In the application of Method 2,  in 
Step  (a)  the  notional  principal  amount  may  be  calculated  taking .account  of the  contract  for 
novation; the percentages of  Table 2 must apply. 
(ii)  Other netting agreements 
In application of  Method 1  : 
in Step (a) the current replacement cost for the contracts included 1n a netting agreement may be 
obtained by tliking account of tne actual hypothetical net replacement cost which results from 
the  agreement;  in  the  case  where  netting  leads  to  a net  obligation  for  the  credit  institution 
calculating the net replacement cost, the current replacement cost is calculated as "0"; 
in Step (b) the figure for potential future credit exposure for all  contracts included in a netting 





PCE,ed = 0.4 *  PCEgross + 0.6 *  NGR *  PCE8ross 
the  reduced  figure  for  potential  future  credit  exposure  for  all 
contracts  with  a  given  counterparty  included  in  a  legally  valid 
bilateral netting agreement, 
the sum of the figures  for  potential future  credit exposure for  all 
contracts with a given counterparty which are included in a legally 
valid bilateral netting agreement and are calculated by multiplying 
their  notional  principal  amounts  by  the  percentages  set  out  in 
Table 1; 
"net-to-gross ratio":  at the  discretion of the competent authorities 
either: 
(i)  separate calculation: the  quotient of the  net replacement cost 
for  all  contracts  included  in  a  legally  valid  bilateral  netting 
agreement with a given counterparty (numerator) and the gross 
replacement cost for  all  contracts  included  in  a  legally valid 
bilateral  netting  agreement  with  that  counterparty 
(denominator), or 
(ii) aggregate  calculation:  the  quotient  of the  sum  of the  net 
replacement  cost  calculated  on  a  bilateral  basis  for  all 
counterparties  taking  into  account  the  contracts  included  in 
legally  valid  netting  agreements  (numerator)  and  the  gross 
replacement  cost  for  all  contracts  included  in  legally  valid 
netting agreements (denominator). 
If  Member  States  permit  credit  institutions  a  choice  of 




(as amended by 
96/1 0/EC Art. 1 
and 98/33/EC 
Art. 2 (6)) 
... 
• 
" For the  calculation  of the  potential  future  credit  exposure  according  to  the  above  formula 
perfectly matching contracts included in  the netting agreement may be taken into account as a 
single  contract  with  a  notional  principal  equivalent  to  the  net  receipts.  Perfectly  matching 
contracts are forward foreign exchange contracts or similar contracts in which notional principal 
is equivalent to cash flows if  the cash flows fall due on the same value date and fully or partly in 
the same currency. 
In the application of  Method 2, in Step (a) 
- perfectly matching contracts included in the netting agreement may be_ taken into account as 
a  single  contract  with  a  notional  principal  equivalent  to  the  net  receipts,  the  notional 
principal amounts are multiplied by the percentages given in Table 2, 
- for  all  other contracts included in  a netting agreement, the percentages applicable may be 
reduced as indicated in Table 3: 
TABLE2 
Orhdnal maturity( I)  Interest-rate contracts  Foreign-exchange contracts 
One year or less  0.35%  1.50% 
More than one year but not  0.75%  3.75% 
more than two years 
Additional  allowance  for  0.75%  2.25% 
each additional year 
(I) In the case of interest-rate contracts, credit institutions may, subject to the consent of  their competent 
authorities, choose either original or residual maturity.'. 




TYPES OF OFF-BALANCE•SHEET ITEMS 
1.  Interest-rate contracts: 
(a)  single-currency interest rate swaps, 
(b)  basis-swaps, 
(c)  forward-rate agreements, 
(d)  interest-rate futures, 
(e)  interest-rate options purchased, 
(f)  other contracts of  similar nature. 
2.  Foreign-exchange contracts and contracts concerning gold: 
(a)  cross-currency interest~rate swaps, 
(b)  forward foreign-exchange contracts, 
(c)  currency futures, 
(d)  currency options purchased, 
(e)  other contracts of  a similar nature, 
(f)  contracts concerning gold of  a nature similar to (a) to (e). 
3.  Contracts of  a nature similar to those in points I (a) to (e) and 2 (a) to (d) concerning other 
reference items or indices concerning: 
(a)  equities, 
(b)  precious metals except gold, 
(c)  commodities other than precious metals, 
(d)  other contracts of  a similar nature. 




(as amended by 
98/33/EC 





together with their successive amendments 
Council Directive 73/183/EEC 
Council Directive 771780/EEC 
Council Directive 85/345/EEC 
Council Directive 86/137/EEC 
Council Directive 86/524/EEC 
Council Directive 89/646/EEC 
(referred to in Article 67) 
European Parliament and Council Directive 95/26/EC, 
only Article I, first indent, Article 2 (I), first indent and (2), first indent, Article 3 (2), Article 4 (2), (3) and (4)-
'as regards references to Directive 771780/EEC- and (6), and Article 5, first indent. 
Council Directive 96/13/EC  ' 
European Parliament and Council Directive 98/33/EC (Article I) 
Council Directive 89/299/EEC 
Council Directive 9l/633/EEC 
Council Directive 92/16/EEC 
Council Directive 92/30/EEC 
Council Directive 89/646/EEC 
Council Directive 92/30/EEC 
European Parliament and Council Directive 95/26/EC 
only Article I, first indent. 
Council Directive 89/647/EEC 
Commission Directive 9l/31/EEC 
Council Directive 92/30/EEC 
Commission Directive 9417/EC 
Commission Directive 95/15/EC 
Commission Directive 95/67/EC 
European Parliament and Council Directive 96/10/EC 
European Parliament and Council Directive 98/32/EC 
European Parliament and Council Directive 98/33/EC (Article 2) 
Council Directive 92/30/EEC 
Council Directive 92/121/EEC'. 




DEADLINES FOR IMPLEMENTATION 
(referred to in Article 67) 
Directive 
73/183/EEC (OJ L 194, 16. 7.  1973, p.  1) 
771780/EEC (OJ L 322, 17. 12. 1977, p. 30) 
85/345/EEC (OJ L 183, 16. 7. 1985, p.  19) 
86/137/EEC (OJ L 106,23. 4. 1986, p. 35) 
86/524/EEC (OJ L 309, 4. 11.  1986, p.  15) 
89/299/EEC (OJ L 124, 5. 5.  1989, p.  16) 
89/646/EEC (OJ L 386,30. 12. 1989, p. 1) 
89/647/EEC (OJ L 386,30. 12. 1989, p. 14) 
91/31/EEC (OJ L 17, 23. l. 1991, p. 20) 
91/633/EEC (OJ L 339, 11. 12. 1991, p. 16) 
92/16/EEC (OJ L 75, 31. 3. 1992, p. 48) 
92/30/EEC (OJ L 110,28. 4. 1992, p. 52) 
92/121/EEC (OJ L 29, 5. 2.  1993, p. 1) 
9417/EC(OJ L 89, 6. 4. 1994, p. 17) 
95/15/EC (OJ L 125, 8. 6.  1995, p. 23) 
95/26/EC (OJ L 168, 18. 7. 1995, p. 7) 
95/67/EC(OJL314,28. 12.1995,p. 72) 
96/10/EC (OJ L 85, 3. 4. 1996, p. 17) 
96/13/EC (OJ L 66, 16. 3. 1996, p.  15) 
98/32/EC (OJ L 204, 21. 7.  1998, p. 26) 
98/33/EC (OJ L 204, 21. 7. 1998, p. 29) 
Article 6 (2), 
other provisions 
Deadline for implementation 
2.  l. 19751 
15. 12.  1979 
15. 7.  1985 
31. 12. 1986 
1. l. 1993 
1.  1.  1990 
I. I. 1993 
I. I. 1991 
31.3.1991 
31. 12. 1992 
31. 12. 1992 
31. 12. 1992 
31. 12.  1993 
25. 11. 1994 
30.9.1995 
18. 7. 1996 
l. 7.  1996 
30.6.1996 
15.4.1996 
21. 7. 2000 
21. 7. 2000 
1 However, as regards the abolition of  the restriction referred to in Article 3 (2) (g), the Netherlands was allowed to defer 
implementation  until2. 7.  1977.(see Article 8, second subparagraph of Directive 731183/EEC) I. 
48.  Annex VI is replaced by the following text: J. 
'Annex VI 
Correlation Table 
This Directive  Dir. 77/780/EEC  Dir. 89/299/EEC  Dir. 89/646/EEC  Dir. 89/647/EEC  Dir. 92/30/EEC  Dir. 92/121/EEC  Dir. 96/10/EC 
Article  I (I)  Article I, I st.indent  Article I, I st indent  Article I (a) 
Article  I (2)  Article I, 2nd indent 
Article  I (3)  Article I (3) 
Article I (4) to (8)  Article I (S) to (9) 
Article I, 6th indent  Article  I (9) 
Article  I (I 0) and (II)  Article I (10) and (II) 
Article I (12)  Article I (12)  Article I, 7th indent  Article I (c) 
Article I (13)  Article I (13)  Article I, 8th indent  Article I (d) 
Article I (14)to(l7)  Article 2 (I), 2nd to 5th indents 
Article  I (18) to (20)  Article 2 (I), 6th to 8th indents 
Article I (2l)to(23)  Article I, 3rd to 5th indents 
Article I (24)  Article I (h) 
Article I (25)  Article I (m) 
Article I (26)  Article I, 5th indent 
Article  I (27)  Article 2 (I), 9th indent 
Article 2 (I)  .  Article2 (I)  Article 2 (I)  Article I (I) 
Article 2 (2)  Article 2 
Article 2 (3)  Article 2 (2) 
Article 2 (4)  Article 2 (3) 
Article 2 (5), I st, 2nd and  Article 2 (4) (a), (b) and (c) 
3rd subparas. 
Article 2 (6)  Article 2 (3)  Article I (3)  Article 2 (2) (b) 
Article 3  Article 3 
Article 4  Article 3 (I) 
_Article 5 (I), I st subpara.  Article 3 (2), I st subpara.  . 
Article 5 (I), 2nd subpara.  Article 10 (I), 3rd subpara. 
Article 5 (2)  Article 4 (2), introductory 
sentence, (a), (b) and (c) 
Article 5 (3) to (1)  Article I 0 (I) to (5) 
Article 6 Cf!  Article 3 (2), I st subpara., 
3rd indent and 2nd subpara. 
Article 6 (2)  Article 3 (2)a 
Article 7 (I) and (2)  Article I (I  0), 2nd subpara. 
and Article 5 (I) and (2) 
Article 7 (3)  Article 3 (2) 3rd, 4th and 
5th subparas. 
Article 8  Article 3 (  4) 
Article 9  Article 3 (3) (a) 
Article 10  Article 3 (  6)  . 
Article II  Article 3 (7) 
27' This Directive  Dir. 771780/EEC  Dir. 89/299/EEC  Oir. 89/646/EEC  Dir. 89/647/EEC  Dir. 92/30/EEC  Dir. 92/121/EEC  Dir. 96/10/EC 
Article 12  Article 7 
Article 13  Article 6 (I) 
Article 14 (I)  Article 8 (I) 
Article 14 (2)  Article 8 (5) 
Article 15  Article 5 
Article 16 (I) to (5)  Article 11 (I) to (5) 
Article 16(6)  Article I (10), 2nd subpara. 
Article 17  Article 13 (2) 
Article 18  '  Article 18 (I) 
Article 19  Article 18 (2) 
Article 20 (I) to (6)  Article 19 
Article 20 (7)  Article 23 (I) 
Article 21  (I) and (2)  Article20 
Article 21  (3)  Article 23 (2) 
Article22  Article21 
Article 23 (I)  ArticleS 
Article 23 (2) to (7)  Article 9 
Article24  Article9 
Article 25  Article 8 
Article 26  Article 13 (I) and (3) 
Article27  Article 14 (2) 
Article28  Article 7 (I) 
Article 29  Article 15 
Article 30 (I) to (5)  Article 12 (I) to (5) 
Article 30 (  6)  Article 12 (Sa) 
Article 30 (7)  Article 12 (5b) 
Article 30 (8)  Article 12 (6) 
Article 30 (9)  Article 12 (7) 
Arti?le.30 (10)  Article 12 (8) 
Article 31  Article 12a 
Article 32  Article 17 
Article 33  Article 13 
Article 34 ( 1)  Article I (I) 
Article 34 (2) to (4)  Article 2 (I) to (3) 
Article 35  Article 3 
Article 36  Article 4 
Article 37  Article 5 
Article 38  Article 6 (I) and (4) 
Article 39  Article 7 
Article40  Article 3 (I) to (4), (7) and (8) 
Article41  Article 4 
Article 42  Article 5 
Article 43  Article 6 
Article 44  Article 7 
Article 45  Article 8 
Article 46  Article 2 (2) 
28 
..  ..  ..  /II This Directive  Dir. 771780/EEC  Dir. 891299/EEC  Dir. 89/646/EEC  Dir. 89/647/EEC  Dir. 92130/EEC  Dir. 92/121/EEC  Dir. 96/1 0/EC 
Article 47  Article 10 
Article 48  Article3 
Article 49  Article 4 (1) to (7) (r) 
2nd subpara., 1st 
sentence, and (7) (s) 
to (12) 
Article 50  •  Article 5 (1) to (3) 
Article 5  I (I) to (5)  Article 12 (1) to (5) 
Article 51  (6)  Article 12 (8) 
Article 52 (  1) to (7)  .  Article 3 (1) to (7) 
Article 52 (8) and (9)  Article 3 (5) and (6)  Article 3 (8) and (9)  Article 5 (4) and (5) 
Article 52 (1 0)  Article 3 (1 0)  I 
Article 53  Article 4 
Article 54  Article 5 
Article 55  Article 6 
Article 56  Article 7 
Article 57  Article 11 
Article 58  Article 3 (5) 
Article 59  Article 6 
Article 60  Article 8  Article 22  Article 9  Article 7 
Article 61  Article4a 
Article 62 (I) and (2)  Article 11  (4) and (5) 
Article 62 (3)  Article 2 
Article 63  Article II (I) to (3) 
Article 64  Article 6 (I) to (9) 
Article 65  Article 12 (7) 
Article 66  Article 14 (2)  Article 9 (2)  Article 24 (3)  Article 12 (2) 
Article 67  -- -- -- - --- --- --
Article 68  - -- --- - --- --- ---
Article 69  --- -- --- -- - --- ---
Annex I  Annex 
Annex II  Annex! 
Annex Ill  Annex II 
Annex IV  Annex Ill 
Annex V  --- - --- -- --- --- ---
Annex VI  -- - -- -- --- -- --. 
29 ANNEX II 
30 ·•. 
Amended proposal for a 
EUROPEAN PARLIAMENT AND COUNCIL DIRECTIVE ...  /  .• ./EC 
of .....  . 
relating to the taking up and pursuit of the business of credit 
institutions 
THE  EUROPEAN  PARLIAMENT  AND  THE  COUNCIL  OF  THE 
EUROPEAN UNION, 
Having regard to the Treaty establishing the European Community, and in 
particular the first and third sentences of  Article 47 (2) thereof, 
Having regard to the proposal from the Commission; 
Having regard to the opinion oft~e Economic and Social Committee (I); 
Acting in  accordance with the procedure laid down in  Article 251  of the 
Treaty (2); 
(I)  Whereas  Council  Directive  731183/EEC  of 28  June  1973  on  the 
abolition of restrictions on freedom of  establishment and freedom to 
provide services in  respect of self-employed activities of banks and 
other financial institutions (3), Council Directive 771780/EEC of 12 
December  1977  on  the  coordination  of laws,  regulations  and 
administrative provisions relating to the taking up and pursuit of the 
business of  credit institutions (4), Council Directive 89/299/EEC of 
17 April  1989 on  the  own funds of credit institutions (5),  Council 
Directive 89/646/EEC of 15  December 1989 on  the coordination of 
laws, regulations and administrative provisions relating to the taking 
up  and  pursuit of the business of credit institutions and amending 
Directive  771780/EEC  (6),  Council  Directive  89/647/EEC  of 18 
December  1989  on  a  solvency  ratio  for  credit  institutions  (7), 
Council Directive 92/30/EEC of  6 April  1992 on the supervision of 
credit institutions on a consolidated basis (8), and Council Directive 
92/121/EEC of21 December 1992 on the monitoring and control of 
large  exposures of credit institutions  < 9> have  been frequently and 
substantially  amended;  whereas,  for  reasons  of  clarity  and 
rationality,  the  said  Directives  therefore,  should  be  codified  and 
combined in a single text; 
(I)  OJ C 
(2) 
(3)  OJ L 194, 16. 7.  1973, p.  I. 
(4)  0.1  L 322,  17.  12.  1977, p.  30. Directive as  last amended by European Parliament and Council Directive 98/33/EC (OJ  L 204, 21.  7.  1998, 
p. 29). 
(5)  OJ L 124. 5.  5.  1989, p.  16. Directive as last amended by Directive 92/30/EEC (OJ L 110,28. 4.  1992, p. 52). 
(6)  OJ L 386, 30.  12.  1989, p.  I. Directive as last amended by European Parliament and Council Directive 95/26/EC (OJ L 168, 18. 7. ·1995, p. 7). 
(7)  OJ L 386, 30. 12.  1989, p.  14. Directive as last amended by Directive 98/33/EC. 
(8)  OJ L 110,28. 4.  1992. p.  52. 
(9)  OJ L 29, 5. 2.  1993, p.  I. Directive as amended by the Act of  Accession of  Austria, Finland and Sweden. 
31 (2)  Whereas, pursuant to the Treaty, any discriminatory treatment with 
regard to establishment and to the provision of  services, based either 
on nationality or on the fact that an undertaking is not established in 
the Member State where the services are provided, is prohibited; 
(3)  Whereas,  in  order  to  make  it  easier to  take  up  and  pursue  the 
business of credit institutions, it  is necessary to  eliminate the most 
obstructive differences between the  laws of the  Member States as 
regards the rules to which these institutions are subject; 
(4)  Whereas this Directive constitutes the essential  instrument for  the 
achievement  of the  internal  market,  a  course  determined  by  the 
Single  European  Act  and  set  out  in  timetable  form  in  the 
Commission's  White  Paper,  from  the  point  of view  of both  the 
freedom  of establishment  and  the  freedom  to  provide  financial 
services, in the field of  credit institutions; 
(5)  Whereas  measures  to  coordinate  credit  institutions  must,  both  in 
order  to  protect  savings  and  to  create  equal  conditions  of 
competition between these institutions, apply to all of  them; whereas 
due  regard  must  be  had,  where  applicable,  to  the  objective 
differences in their statutes and their proper aims as  laid down by 
national laws; 
(6)  Whereas the scope of  those measures should therefore be as broad as 
possible,  covering  all  institutions  whose  business  is  to  receive 
repayable funds from the public, whether in the form of deposits or 
in  other forms  such  as  the  continuing  issue  of bonds  and  other 
comparable  securities  and  to  grant  credits  for  their own account; 
whereas exceptions must be provided for in the case of  certain credit 
institutions  to  which  this  Directive  cannot  apply;  whereas  the 
provisions of this Directive shall  not prejudice  the  application  of 
national  laws  which  provide  for  special  supplementary 
authorizations  permitting  credit  institutions  to  carry  on  specific 
activities or undertake specific kinds of  operations; 
(7)  Whereas the approach which has been adopted is to achieve only the 
essential  harmonization  necessary  and  sutlicient .  to  secure  the 
mutual  recognition  of authorization  and  of prudential  supervision 
systems, making possible the granting of a single licence recognized 
throughout the Community and the  application of the  principle of 
home Member State prudential supervision; whereas, therefore, the 
requirement  that  a  programme  of operations  must  be  produced 
should therefore be  seen merely as a factor enabling the competent 
authorities to decide-on the basis of more precise information using 
objective criteria; whereas a measure of flexibility may nonetheless 
be  possible as regards the requirements on the legal form of credit 
institutions and the protection of banking names: 
32 
l.  77/780/EEC 
(adapted) 
2.  77/780/EEC 
. l.  89/646/EEC 
(adapted) 
4.  77/780/EEC 




4.  89/646/EEC 
+ 
9.  77/780/EEC 
(adapted) 
+ 
II.  (adapted) 
.. (8)  Whereas equivalent financial requirements for credit institutions are 
necessary to ensure similar safeguards for savers and fair conditions 
of competition  between  comparable  groups  of credit  institutions; 
whereas, pending further coordination, appropriate structural ratios 
should  be  fonnulated  that  will  make  it  possible  within  the 
framework of cooperation between national authorities to  observe, 
in  accordance with  standard .methods,  the  position of comparable 
types of credit institutions; whereas  this  procedure should  help  to 
bring about the gradual approximation of the systems of coefficients 
established  and  applied  by  the  Member  States;  whereas  it  is 
necessary,  however,  to  make  a  distinction  between  coefficients 
intended to ensure the sound management of credit institutions and 
those established for the purposes of  economic and monetary policy; 
(9)  Whereas  the  principles  of mutual  recognition  and  home  Member 
State supervision require that Member States' competent authorities 
should  not grant or should  withdraw  authorization  where  factors 
such  as  content  of the  activities  programmes,  the  geographical 
distribution or the activities actually carried on indicate clearly that a 
credit institution has opted for the legal system of  one Member State 
for the purpose of evading the stricter standards in force  in  another 
Member State within whose territory it carries on or intends to carry 
on the greater part of  its activities; whereas a credit institution which 
is a legal person must be authorized in the Member State in which it 
has its registered office; whereas a credit institution which  is  not a 
legal person must have its head office in the Member State in which 
it  has  been authorized;  whereas,  in  addition,  Member States must 
require that a credit institution's head office always be situated in its 
home Member State and that it actually operates there; 
(10)  Whereas the competent authorities should not authorize or continue 
the authorization of a credit institution where they are liable to be 
prevented from effectively exercising their supervisory functions by 
the  close  links  between  that institution  and  other natural  or legal 
persons;  whereas  credit  institutions  already  authorized  must  also 
satisfy  the  competent  authorities  in  that  respect;  whereas  the 
definition  of 'close  links'  in  this  Directive  lays  down  minimum 
criteria and that does not prevent Member States from applying it to 
situations other than those envisaged by the detinition;  whereas the 
sole fact of having acquired a significant proportion of a company's 
capital does not constitute participation, within the meaning of'close 
links',  if that  holding  has  been  acquired  solely  as  a  temporary 
investment which does not make  it  possible  to  exercise  influence 
over the structure or financial policy of  the institution; 
J3 
12.  771780/EEC 
(adapted) 
8.  89/646/EEC 
(adapted) 
+ 
7.  95/26/EC 
(adapted) 





5.  (adapted) (II)  Whereas  the  reference  to  the  supervisory  authorities'  effective 
exercise  of their  supervisory  functions  covers  supervision  on  a 
consolidated basis which must be exercised over a credit institution 
where  the  provisions  of Community  law  so  provide;  whereas,  in 
such cases, the authorities applied.to for authorization must be able 
to  identify the  authorities  competent to  exercise  supervision  on  a 
consolidated basis over that credit institLttion: 
( 12)  Whereas  the home Member State may  also  establish  rules stricter 
than those laid down in Article 5 (I). tirst subparagraph and (2). and 
Articles  7,  16,  30,  51  and  65  for  institutions  authorized  by  its 
competent authorities: 
(13)  Whereas the abolition of the authorization requirement with respect 
to  the  branches  of Community  credit  institutions  necessitates  the 
abolition of  endowment capital; 
(14)  Whereas,  by  virtue  of mutual  recognition,  the_approach  chosen 
permits credit institutions authorized in their home  Member States 
to  carry on, throughout the Community, any or all  of the activities 
listed in Annex I by establishing branches or by providing services; 
whereas  the  carrying-on of activities  not  listed  in  the  said  Annex 
enjoys  the  right  of establishment  and  the  freedom  to  provide 
services under the general provisions oi the Treaty; 
( 15)  Whereas it  is appropriate, however, to extend mutual recognition to 
the activities listed in Annex I when they are carried on by financial 
institutions which are  subsidiaries of credit  institutions,  provided 
that such subsidiaries are covered by the cpnsolidated supervision of 
their parent undertakings and meet certain strict conditions; 
(16)  Whereas  the  host  Member  State  may,  in  connection  with  the 
exercise of the right of establishment and  the  freedom  to  provide 
services,  require  compliance  with  specific  provisions  of its  own 
national laws or regulations on the part of institutions not authorized 
as credit institutions in their home Member States and with regard to 
activities not listed in Annex I provided that, on the one hand, such 
provisions are compatible with Community law and are intended to 
protect  the  general  good  and  that.  on  the  other  hand,  such 
institutions  or such  activities  are  not  subject  to  equivalent  rules 
under the legislation or regulations of  their home Member States; 
(17)  Whereas the Member States must ensure that there are no obstacles 
to  carrying on activities  receiving  mutual  recognition  in  the  same 
manner as in  the home Member State.  as  long as  the  latter do  not 
conflict with legal provisions protecting the general good in the host 
Member State; 
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6.  95/26/EC 
9.  89/646/EEC 
(adapted) 
17.  89/646/EEC 
(adapted) 




14.  89/646/EEC 
(adapted) 
15.  89/646/EEC 
16.  89/646/EEC 
.. (18)  Whereas  there  is  a  necessary  link  between  the  objective  of this 
Directive and .the liberalization of capital movements being brought 
about  by  other  Community  legislation;  whereas  in  any  case  the 
measures regarding the liberalization of  banking services  must be in 
harmony with the measures liberalizing capital movements; 
( 19)  Whereas the rules governing branches of credit institutions having 
their head office outside the Community should be  analogous in all 
Member  States;  whereas  it  is  important  at  the  present  time  to 
provide that such rules may  not be more favourable than those for 
branches  of institutions  from  another  Member  State;  whereas  it 
should be specified that the  Community may  conclude agreements 
with  third  countries  providing  for  the  application  of rules  which 
accord  such  branches the  same  treatment  throughout  its  territory, 
account  being  taken  of the  principle  of reciprocity;  whereas  the 
branches of credit institutions authorized  in  third  countries do  not 
enjoy the freedom to provide services under the second paragraph of 
Article 49 of the Treaty or the freedom of establishment in Member 
States  other  than  those  in  which  they  are  established;  whereas, 
however,  requests  for  the  authorization  of subsidiaries  or  of the 
acquisition of holdings made by undertakings governed by the laws 
of  third countries are subject to a procedure intended to  ensure that 
Community  credit  institutions  receive  reciprocal  treatment  in  the 
third countries in question; 
(20)  Whereas  the  authorizations  granted  to  credit  institutions  by  the 
competent  national  authorities  pursuant  to  this  Directive  have 
Community-wide,  and  no  longer  merely  nation-wide,  application; 
whereas  existing  reciprocity  clauses  have  therefore  no  effect; 
whereas a  flexibl~ procedure is therefore needed to  make it possible 
to assess reciprocity on a Community basis; whereas the aim of this 
procedure  is  not  to  close  the  Community's  financial  markets  but 
rather, as the Community intends to keep its financial  markets open 
to the rest of the world, to improve the liberalization of the global 
financial markets in other third countries; whereas. to that end, this 
Directive  provides  for  procedures  for  negotiating  with  third 
countries and, as a last resort, for the possibility of taking measures 
involving the suspension of new  applications  for  authorization  or 
the restriction of  new  authorizations; 
(21)  Whereas  it  is  desirable  that  agreement  should  be  reached,  on the 
basis of reciprocity,  between  the  Community  and  third  countries 
with  a  view  to  allowing  the  practical  exercise  of consolidated 
supervision over the largest possible geographical area; 
(22)  Whereas responsibility for supervising the financial  soundness of a 
eredit  institution,  and  in  particular  its  solvency,  rests  with  the 
competent authorities of its home Member State;  whereas the host 
Member State's  competent  authorities  retain  responsibility  for  the 
supervision  of  liquidity  and  monetary  policy;  whereas  the 
supervisiop of market risk must be the subject of close cooperation 
between the  competent authorities of the  home  and  host  Member 
States; 
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18.  89/646/EEC 
(adapted) 
13.  771780/EEC 
+ 
19.  89/646/EEC 
(adapted) 
20.  89/646/EEC 
(adapted) 
12.  92/30/EEC 
I 0.  89/646/EEC 
(ad~pted) (23)  Whereas  the  smooth  operation  of the  internal  banking  market 
requires not only legal rules but also close and  regular cooperation 
between the competent authorities of the  Member States;  whereas 
for  the  consideration  of  problems  concerning  individual  credit 
institutions  the  Contact  Group  set  up  between  the  banking 
supervisory authorities remains the most appropriate forum; whereas 
that Group is a suitable body for the mutual exchange of information 
provided for in Article 28; 
(24)  Whereas that mutual  information  procedure  does  not  in  any  case 
replace the bilateral collaboration established by Article 28; whereas 
the competent host Member State authorities can. without prejudice 
to their powers of proper control, continue either,  in an emergency, 
on  their own  initiative or following the initiative of the competent 
home  Member  State  authorities,  to  verify  that  the  activities  of a 
credit institution established within their territories comply with the 
relevant  laws  and with  the  principles of sound  administrative and 
accounting procedures and adequate internal control; 
(25)  Whereas  it  is  appropriate  to  allow  the  exchange  of information 
between the competent authorities and authorities or bodies which, 
by  virtue  of their function,  help  to  strengthen  the  stability of the 
financial  system;  whereas,  in  order  to  preserve  the  confidential 
nature  of the  information  forwarded,  the  list  of addressees  must 
remain within strict limits; 
(26)  Whereas certain  behaviour,  such  as  fraud  and  insider offences,  is 
liable to affect the stability, including the integrity, of the financial 
system,  even  when  involving  institutions  other  than  credit 
institutions; 
(27)  Whereas it is  necessary to  specify the conditions under which such 
exchanges of information are authorized; 
(28)  Whereas,  where  it  is  stipulated  that  information  may  be  disclosed 
only with the express agreement of the competent authorities, these 
may, where appropriate, make their agreement subject to compliance 
with strict conditions; 
(29)  Whereas exchanges of information  between,  on  the  one  hand,  the 
competent  authorities  and,  on  the  other.  central  banks  and  other 
bodies  with  a  similar  function  in  their  capacity  as  monetary 
authorities  and.  where  appropriate,  other  public  authorities 
responsible  for  supervising  payment  systems  should  also  be 
authorized; 
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(30)  Whereas for the purpose of  strengthening the prudential supervision 
of  credit institutions and protection of  clients of  creqit institutions, it 
should  be  stipulated  that  an  auditor  must  have  a  duty  to  report 
promptly to the competent authorities, wherever, as provided for by 
this  Directive,  he  becomes aware,  while  carrying out his  tasks,  of 
certain facts which are liable to have a serious effect on the financial 
situation  or the  administrative  and  accounting  organization  of a 
credit institution;  whereas, having regard to  the aim in  view,  it is 
desirable for the Member State to provide that such a duty should 
apply  in  all  circumstances where such  facts  are  discovered  by  an 
auditor during the performance of  his tasks in an undertaking which 
has close links with a credit institution;  whereas the duty of  auditors 
to  communicate,  where  appropriate,  to  the  competent  authorities 
certain facts and decisions concerning a credit institution which they 
discover during  the  performance  oftheir tasks  in  a  non-financial 
undertaking does not in itself change the nature of  their tasks in that 
undertaking nor the manner in which they must perform those tasks 
in that undertaking; 
(31)  Whereas  common  basic  standards  tor  the  own  funds  of credit 
institutions are a key factor in  the creation of an  internal  banking 
market  since  own  funds  5erve  to  ensure  the  continuity  of credit 
institutions  and  to  protect  savings;  whereas  such  harmonization 
strengthens the supervision of credit institutions and contributes to 
further coordination in the banking sector; 
(32)  Whereas  such  standards  must  apply  to  all  credit  institutions 
authorized in the. Community; 
(33)  Whereas the own funds of a credit  institution can  serve to absorb 
losses  which  are  not  matched  by  a  sufficient  volume  of profits; 
whereas the own funds also serve as an  important yardstick for the 
competent  authorities,  in  particular  for'. the  assessment  of  the 
solvency of  credit institutions and for other prudential purposes; 
(34)  Whereas credit institutions, in an internal banking market, engage in 
direct competition with each other, and the definitions and standards 
pertaining to own  funds must .therefore  be  equivalent;  whereas,  to 
that end, the criteria for determining the  composition of  own funds 
must not be  left solely to  Member States; whereas the adoption of 
common  basic  standards  will  be  in  the  best  interests  of  the 
Community in that it will prevent distortions of  competition and will 
strengthen the Community banking  system; 
(35)  Whereas  the  definition  of own  funds  laid  down  in  this  Directive 
provides for a maximum of items and qualifying amounts, leaving it 
to the discretion of each Member State to  use all  or some of  such 
items or to adopt lower ceilings for the qualifying amounts; 
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15.  95/26/EC 
(adapted) 
+ 
16.  (adapted) 
+ 
17.  (adapted) 
l.  89/299/EEC 
(adapted) 
2.  89/299/EEC 
3.  89/299/EEC 
4.  89/299/EEC 
(adapted) 
5.  89/299/EEC (36)  Whereas  this  Directive specifies  the  qualifying criteria for  certain 
own funds items, and the Member States remain free to apply more 
stringent provisions; 
(37)  Whereas at the initial stage common basic standards are defined in 
broad terms  in  order to  encompass  all  the  items  making  up  own 
funds in the different Member States; 
(38)  Whereas, according to the nature of the items making up own funds, 
this  Directive  distinguishes  bet~een  on  the  one  hand,  items 
constituting original own funds and, on the other, those constituting 
additional own funds; 
(39)  Whereas,  to  reflect the fact  that items constituting additional  own 
funds  are not of the same nature as those constituting original own 
funds,  the  amount of the  former  included  in  own  funds  must  not 
exceed the original own funds;  whereas, moreover, the  amount of 
certain items of  additional own funds included must not exceed one-
half of  the original own funds; 
(40)  Whereas,  in  order to avoid distortions of  competition, public credit 
institutions must not include in their own funds  guarantees granted 
them by tne Member States or local authorities; 
(  41)  Whereas  whenever  in  the  course of supervision  1t  1s  necessary  to 
determine the amount of the consolidated own funds of a group of 
credit  institutions,  that~  calculation  shall  be  effected  in  accordance 
with this Directive; 
(42)  Whereas  the  precise  accounting  technique  to  be  used  for  the 
calculation of own funds, the solvency ratio, and for the assessment 
of  the  concentration  of  exposures  must  take  account  of  the 
provisions of Council  Directive 86/635/EEC of 8 December  1986 
on  the  annual  accounts  and  consolidated  accounts  of banks  and 
other financial institutionsO>, which incorporates certain adaptations 
of the provisions of Council Directive 83/349/EEC of 13  June 1983 
based  on  Article  44  (2)  (g)  of  the  Treaty  on  consolidated 
accounts<2l; 
(43)  Whereas  the  prov1s1ons  on  own  funds  form  part  of the  wider 
international  effort  to  bring  about  approximation  of the  rules  in 
force in major countries regarding the adequacy of  own funds; 
(I)  OJ L 3  72. 31.  12.  1986, p.  I. 
6.  89/299/EEC 
7.  89/299/EEC 
8.  89/299/EEC 
10.  89/299/EEC 
ll.  89/299/EEC 
(adapted) 
12.  89/299/EEC 
(adapted) 
13.  89/299/EEC 
(adapted) 
+ 
12.  89/64  7/EEC 
(adapted) 
+ 
7.  92/121/EEC 
(adapted) 
14.  89/299/EEC 
(adapted) 
(2)  OJ  L 193,  18. 7.  1983, p.  I. Directive as last amended by Direclive 90/605/EEC (OJ L 317, 16.  II. 1990, p. 60). 
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(44)  Whereas  the  Commission  will  draw  up  a  report  and  periodically 
examine,  with  the  aim  of tightening them,  the  provisions on own 
funds  and  thus  achieving  greater  convergence  on  a  common 
definition of own  funds;  whereas such convergence will  allow the 
alignment of  Community credit institutions' own funds; 
(  45)  Whereas the provisions on solvency ratios are the outcome of work 
carried  out  by  the  Banking  Advisory  Committee  which  is 
responsible for making suggestions to the Commission with a view 
to coordinating the coefficients applicable in the Member States; 
(46)  Whereas the establishment of an appropriate solvency ratio plays a 
central role in the supervision of  credit institutions; 
(47)  Whereas  a ratio  which  weights  assets and  off-balance-sheet items 
according to the degree of  credit risk is a particularly useful measure 
of  solvency; 
(  48)  Whereas  the development of common  standards for  own  funds  in 
relation to assets and off-balance-sheet items exposed to credit risk 
is,  accordingly, an essential aspect  of the harmonization necessary 
for  the  achievement  of the  mutual  recognition  of supervision 
techniques and thus the completion of  the internal banking market; 
(  49)  Whereas,  in that respect, the provisions on a solvency ratio must be 
considered  in  conjunction  with  other  specific  instruments  also 
harmonizing the fundamental techniques of  the supervision ofcredit 
institutions; 
(50)  Whereas,  in an  internal banking market, institutions are required to 
enter  into  direct  competition  with  one  another  and  whereas  the 
common solvency standards in the form of a minimum ratio prevent 
distortions of competition and  strengthen  the Community banking 
system; 
(51)  Whereas this Directive provides for different weightings to be given 
to  guarantees issued by  different financial  institutions; whereas the 
Commission  accordingly  undertakes  to  examine  whether  this 
Directive  taken  as  a  whole  significantly  distorts  competition 
between  credit  institutions and  insurance  undertakings and,  in  the 
light  of  that  examination,  to  consider  whether  any  remedial 
measures are justified; 
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16.  89/299/EEC 
(adapted) 
I.  89/647/EEC 
(adapted) 
2.  89/647/EEC 
3.  89/647/EEC 
4.  89/647/EEC 
5.  89/647/EEC 
(adapted) 
7.  89/647/EEC 
(adapted) 
8.  89/647/EEC 
(adapted) (52)  Whereas  Annex  III  lays  down  the  treatment  of off-balance-sheet 
items in  the context of the calculation of credit institutions' capital 
requirements; whereas with a view to the smooth functioning of the 
internal  market  and  in  particular with  a  view  to  ensuring  a  level 
playing  field  Member  States  are  obliged  to  strive  for  uniform 
assessment  of contractual  netting  agreements  by  their  competent 
authorities;  whereas  Annex III takes  account  of the  work  of an 
international  forum  of banking  supervisors  on  the  supervisory 
recognition  of bilateral  netting,  in  particular  the  possibility  of 
calculating the own-funds requirements for  certain transactions on 
the basis of a net rather than a gross amount provided that there are 
legally  binding  agreements  which  ensure  that  the  credit  risk  is 
confined to the net amount; whereas for internationally active credit 
institutions and groups of credit institutions in a wide range of  third 
countries,  which  compete with  Community  credit  institutions,  the 
rules adopted on the wider international level will result in a refined 
supervisory  treatment  of  over-the-counter  (OTC)  derivative 
instruments; whereas this refinement results in  a more appropriate 
compulsory  capital  cover  taking  into  account  the  risk-reducing 
effects of  supervisorily recognised contractual netting agreements on 
potential future credit risks; whereas the clearing of OTC derivative 
instruments  provided  by  clearing  houses  acting  as  .  a  central 
counterparty  plays  an  important  role  in  certain  Member  States; 
whereas  it  is  appropriate  to  recognise  the  benefits  from  such  a 
clearing in  terms of a reduction of credit risk and  related systemic 
risk in the prudential treatment of  credit risk; whereas it is necessary 
for the current and potential future  exposures arising from  cleared 
OTC derivatives contracts to be fully collateralised and for the risk 
of a build-up of the  clearing house's exposures  beyond the market 
value of  posted collateral to be eliminated in order for cleared OTC 
derivatives  to  be  granted  for  a  transitional  period  the- same 
prudential  treatment  as  exchange-traded  derivatives;  whereas  the 
competent authorities must be satisfied as t.o the level of the initial 
margins  and variation margins required and the quality of and the 
level  of protection  provided  by  the  posted  collateral;  whereas  for 
credit  institutions  incorporated  in  the  Member  States,  Annex  III 
creates a similar possibility for the recognition of bilateral netting by 
the competent authorities and thereby offers them  equal conditions 
of competition;  whereas  the  rules  are  both  well  balanced  and 
appropriate  for  the  further  reinforcement  of  the  application  of 
prudential  supervisory measures to  credit  institutions;  whereas  the 
competent authorities in  the  Member States should ensure that the 
calculation  of add-ons  is  based  on  effective  rather  than  apparent 
notional amounts; 
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(53)  Whereas the minimum ratio provided for in this Direc1ive reinforces 
the capital of credit institutions in  the Community; whereas a level 
of 8 %  has  been  adopted following  a statistical  survey  of capital 
requirements in force at the beginning of 1988; 
(54)  Whereas the essential rules for monitoring large exposures of credit 
institutions should be  harmonized; whereas Member States should 
still be able to adopt provisions more stringent than those provided 
for by this Directive; 
(55)  Whereas  the  monitoring  and  control  of  a  credit  institution's 
exposures is an integral part of  its supervision; whereas an excessive 
concentration of  exposures to  a single client or group of connected 
clients may  result in  an  unacceptable risk of loss;  whereas such a 
situation may be considered prejudicial to  the solvency of a credit 
institution; 
(56)  Whereas,  in  an  internal  banking  market,  credit  institutions  are 
engaged  in  direct  competition  with  one  another  and  monitoring 
requirements  throughout,  the  Community  should  therefore  be 
equivalent; whereas, to that end, the criteria applied to  determining 
the concentration of  exposures must be the subject oflegally binding 
rules at Community level and cannot be left entirely to the discretion 
of the Member States; whereas the adoption of common rules will 
therefore best serve.the Community's interests, since it will prevent 
differences in the conditions of competition, while strengthening the 
Community's banking system; 
(57)  Whereas  the  provisions on a solvency  ratio  for  credit  institutions 
include  a  list  of credit  risks  which  may  be  incurred  by  credit 
institutions; whereas that list should therefore be  used  also for  the 
definition of  exposures for the purposes of limits to large exposures; 
whereas it is  not,  however,  appropriate to  refer on  principle to the 
weightings  or degrees  of risk  laid  down  in  the  said  provisions; 
whereas those weightings and degrees of risk were devised for the 
purpose of establishing a general solvency requirement to cover the 
credit  risk  of credit  institutions;  whereas,  in  the  context  of the 
regulation of large exposures, the aim  is to limit the maximum loss 
that a credit institution may incur through any single client or group 
of connected clients; whereas  it  is  therefore appropriate to adopt a 
prudent approach in  which, as a general rule, account is taken of  the 
nominal value of  exposures, but no weightings or degrees of risk are 
applied; 
41 
9.  89/647/EEC 
2.  921121/EEC 
4.  92/121/EEC 
6.  92/121/EEC 
(adapted) 
8.  921121/EEC 
(adapted)  , (58)  Whereas,  when  a credit  institution  incurs  an  exposure  to  its  own 
parent undertaking or to other subsidiaries of its parent undertaking, 
particular  prudence  is  necessary;  whereas  the  management  of 
exposures incurred by  credit institutions must be  carried  out in  a 
fully  autonomous  manner,  in  accordance  with  the  principles  of 
sound  banking  management,  without  regard  to  any  considerations 
other than those principles; whereas the provisions of this Directive 
require that  where  the  influence  exercised  by  persons  directly  or 
indirectly holding a qualifying participation in  a credit institution is 
likely  to  operate  to  the  detriment  of the  sound  and  prudent 
management of that institution, the competent authorities shall take 
appropriate measures to put an end to that situation; whereas,  in the 
field of large exposures, specific standards should also be laid down 
for exposures incurred by a credit institution to  its own group, and 
in  such cases more stringent restrictions are justified than for other 
exposures;  whereas more  stringent restrictions need  not,  however, 
be  applied  where  the  parent  undertaking  is  a  financial  holding 
company or a credit institution or where the other subsidiaries are 
either  credit  or  financial  institutions  or  undertakings  offering 
ancillary banking services, provided that all  such  undertakings are 
covered by the supervision of  the credit institution on a consolidated 
basis;  whereas  in  such  cases  the  consolidated  monitoring  of the 
group of undertakings allows for  an  adequate level of supervision, 
and  does  not  require  the  imposition  of more  stringent  limits  on 
exposure; whereas  und~r this approach banking groups will also be 
encouraged to organize their structures in  such  a way  as  to  allow 
consolidated  monitoring,  which  is  desirable  because  a  more 
comprehensive level of  monitoring is possible; 
(59)  Whereas,  in  order to  be  effective,  supervision  on  a  consolidated 
basis  must  be  applied  to  all  banking  groups,  including  those  the 
parent undertakings of which are not credit institutions; whereas the 
competent authorities must hold the  necessary  legal  instruments to 
be able to exercise such supervision; 
(60)  Whereas, in the case of groups with diversified activities the parent 
undertakings  of  which  control  at  least  one  credit  institution 
subsidiary,  the  competent  authorities  must  be  able  to  assess  the 
financial situation of a credit institution  in  such  a group;  whereas, 
pending subsequent coordination, the Member States may lay down 
appropriate  methods  of consolidation  for  the  achievement  of the 
objective of this Directive;  whereas the competent authorities must 
at least have the means of obtaining from  all undertakings within a 
group  the  information  necessary  for  the  performance  of their 
function;  whereas cooperation  between  the  authorities  responsible 
for the supervision of different financial  sectors must be established 
in  the  case  of groups  of undertakings  carrying  on  a  range  of 
financial activities; 
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9.  92/121/EEC 
(adapted) 
2.  92/30/EEC 
3.  92/30/EEC 
• (  61)  Whereas  the  Member States can,  furthermore.  refuse  or withdraw 
banking  authorization  in  the  case  of certain  group  structures 
considered  inappropriate  for  carrying  on  banking  activities,  in 
particular  because  such  structures  could  not  be  supervised 
effectively;  whereas in  this respect the  competent authorities have 
the powers mentioned  in  the  first subparagraph of Article 7 (1), 
Article  7  (2),  point  (c)  of Article  14  (I),  and  Article  16  of this 
Directive, in order to ensure the  sound and  prudent management of 
credit institutions; 
(62)  Whereas  the  Member  States  can  equally  apply  appropriate 
supervision techniques to groups with structures not covered by this 
Directive;  whereas,  if  such  structures  become  common,  this 
Directive should be extended to cover them; 
(63)  Whereas  supervision  on  a  consolidated  basis  must  take  in  all 
activities defined  in  Annex  I;  whereas all  undertakings principally 
engaged in such activities must therefore be included in supervision 
on  a  consolidated  basis;  whereas.  as  a  result.  the  definition  of 
financial  institutions  must  be  widened  in  order  to  cover  such 
activities; 
(64)  Whereas  Directive  86/635/EEC,  together  with  Directive 
83/349/EEC,  established  the  rules  of consolidation  applicable  to 
consolidated accounts published by credit institutions; whereas it is 
therefore possible to define more precisely the methods to be used in 
prudential supervision exercised on a consolidated basis; 
(65)  Whereas supervision of credit  institutions on  a consolidated  basis 
must  be  aimed  at,  in  particular,  protecting  the  interests  of the 
depositors of the said  institutions and  ensuring the  stability of the 
financial system; 
(66)  Whereas  the  examination  of  problems  connected  with  matters 
covered  by  this  Directive  as  well  as  by  other  Directives  on  the 
business  of credit  institutions  requires  cooperation  between  the 
competent  authorities  and  the  Commission  within  a  Banking 
Advisory  Committee,  particularly when  conducted  with  a view  to 
closer coordination;  whereas the  Banking Advisory  Committee  of 
the  competent authorities of the  Member  States  does  not rule  out-
other forms of cooperation between authorities which supervise the 
taking up and pursuit of the business of credit  institutions and,  in 
particular, cooperation within the Contact Group set up between the 
banking supervisory authorities, 
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5.  92/30/EEC 
(adapted) 
6.  92/30/EEC 
7.  92/30/EEC 
(adapted) 
9.  92/30/EEC 
(adapted) 
11.  92/30/EEC 
(adapted) 
14.  771780/EEC 
(adapted) 
+ 
15.  (adapted) (67)  Whereas technical modifications to the  detailed  rules laid down in 
this Directive may from time to time be necessary to take account of 
new developments in  the banking sector;  whereas the Commission 
shall accordingly make such modifications as are  necessary,  after 
consulting the Banking Advisory Committee, within the limits of  the 
implementing powers conferred on the Commission by  the Treaty; 
whereas  that  Committee  shall  act  as  a  'Regulatory  Committee', 
according  to  the  rules  of  procedure  laid  down  in  Article  2 
(Procedure III,  Variant (b)) of Council Decision 87/373/EEC of 13 
July  1987  laying  down  the  procedures  for  the  exercise  of 
implementing powers conferred on the CommissionO>; 
(68)  Whereas Article 36 (I) of this Directive permits joint and several 
commitments  of  borrowers  in  the  case  of  credit  institutions 
organized  as  cooperative societies  or funds  to  be  treated  as  own 
funds  items  under  Article  34  (2),  point  7;  whereas  the  Danish 
Government  has  expressed  a  strong  interest  in  having  its  few 
mortgage  credit  institutions  organized  as  cooperative  societies  or 
funds converted into public limited liability companies; whereas, in 
order to facilitate the conversion or to make it possible, a temporary 
derogation allowing them to include part of their joint and several 
commitments  as  own  funds  is  required;  whereas  this  temporary 
derogation  should not adversely affect competition between credit 
institutions; 
(69)  Whereas the application of a 20 %weighting to  credit institutions' 
holdings of  mortgage bonds may unsettle a national financial market 
on which such instruments play a preponderant role; whereas, in this 
case, provisional measures are taken to apply a 10 % risk weighting; 
whereas  the  market  for  securitisation  is  undergoing  rapid 
development; whereas it is therefore desirable that the Commission 
should examine with the Member .States the prudential treatment of 
asset-backed  securities  and  put  forward,  before  June  22,  1999, 
proposals aimed at adapting existing legislation in order to define an 
appropriate prudential treatment for asset-backed securities; whereas 
the competent authorities may authorise a 50 % weighting to assets 
secured  by  mortgages  on  offices  or  on  multi-purpose  commercial 
premises  until  31  December 2006;  whereas  the property to  which 
the mortgage relates must be subject to rigorous assessment criteria 
and  regular revaluation to take account of the developments in  the 
commercial  property  market;  whereas  the  property  mt~st be either 
occupied  or  let  by  the  owner;  whereas  loans  for  property 
development are excluded from this 50 %weighting; 
(I)  OJ  L 197, 18. 7.  1987, p.  33. 
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23.  89/646/EEC 
+  (adapted) 
14.  89/647/EEC 
+ 
5.  92/16/EEC 
(adapted) 
+ 
12.  92/121/EEC 
(adapted) 
I.  92/16/EEC 
+  (adapted) 
2.  (adapted) 
13.  89/647/EEC 
(as amended by 98/32/EC, 
Recitals No 1, 2, 3 and 4) 
(adapted) (70)  Whereas,  in  order  to  ensure  harmonious  application  of  the 
provisions on large exposures, Member States should be allowed to 
provide for the. two-stage application of  the new limits; whereas, for 
smaller  credit  institutions,  a  longer  transitional  period  may  be 
warranted  inasmuch as  too  rapid  an  application  of the  25  %  rule 
could reduce their lending activity too abruptly; 
(71)  Whereas, moreover, the harmonization of the conditions relating to 
the  reorganization  and  winding-up  of credit  institutions  is  also 
proceeding; 
(72)  Whereas the arrangements necessary for the supervision of liquidity 
risks will also have to be harmonized; 
(73)  Whereas  this  Directive  must  not  affect  the  obligations  of the 
Member States concerning the deadlines for transposition set out in 
Annex V, Part B, 
HAVE ADOPTED THIS DIRECTIVE: 
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6.  89/646/EEC 
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48 ·•. 
TITLE I 
DEFJNITIONS AND SCOPE 
Article 1 
Definitions 
For the purpose of  this Directive: 
1.  "Credit institution" shall  mean  an  undertaking  whose  business  is  to 
receive deposits or other repayable funds  from  the  public and to  grant 
credits for its own account. 
For the purposes of applying the supervision on a consolidated basis, 
shall  be  considered  as  a  credit  institution,  a  credit  institution 
according  to  the  first  paragraph  and·  any  private  or  public 
undertaking  which  corresponds  to  the  definition  in  the  first 
paragraph and which has been authorized in a third country. 
For the purposes of applying the supervision  and control of large 
exposures,. shall  be  considered  as  a  credit  institution,  a  credit 
institution according to the first paragraph, including branches of a 
credit  institution  in  third  countries  and  any  private  or  public 
undertaking,  including  its  branches,  which  corresponds  to  the 
definition in the first paragraph and which has been authorized in a 
third country; 
2.  "Authorization" shall mean  an  instrument  issued  in  any form  by  the 
authorities  by  which  the  right  to  carry  on  the  business  of a  credit 
institution is granted; 
3.  "Branch"  shall  mean  a  place  of business  which  forms  a  legally 
dependent part of  a credit institution and which carries out directly all or 
some of the transactions inherent in  the  business of credit institutions; 
any number of  places of business set up in the same Member State by a 
credit institution  with  headquarters  in  another  Member State  shall  be 
regarded as a single branch; 
4.  "Competent authorities" shall  mean  the national  authorities which  are 
empowered by laW or regulation to supervise credit institutions; 
5.  "Financial institution" .shall  mean  an  undertaking other than  a credit 
institution,  the  principal activity of which  is  to  acquire  holdings or to 
carry on one or more ofthe activities listed in points 2 to 12 of Annex I; 
6.  ..Home Member State·· shall mean the Member State in  which a credit 
institution has been authorized in accordance with Articles 4 to 11; 
7.  "Host Member State" shall mean  the Member State  in  which  a credit 
institution has a branch or in which it provides services; 
8.  "Control" shall mean the relationship between a parent undertaking and 
a  subsidiary,  as  defined  in  Article  I  of Directive  83/349/EEC,  or  a 




Article I, lst indent 
92/30/EEC 
Article 1, 1st indent 
(adapted) 
92/121/EEC 




Article 1, 2nd indent 
89/646/EEC 
Article 1 (3) 
89/646/EEC 
Article 1 (5) to (9) 
(as amended by 92/30/EEC, 
Article 10(3)) 9.  '·Participation" for the purposes of supervision on a consolidated basis 
shall mean the ownership, direct or indirect. of  20 % or more of  the voting 
rights or capital of  an undertaking: 
IO.  "QualifYing  holding"  shall  mean  a  direct  or  indirect  holding  in  an 
undertaking  which  represents  1  0  %  or  more  of the  capital  or of the 
voting  rights  or  which  makes  it  possible  to  exercise  a  significant 
int1uence  over the management of the undertaking  in  which a holding 
subsists. __  _ 
11.  ··Initial capital" shall mean capital as detined in  Article 34 (2) points I 
and2; ___  _ 
12.  ··Parent  undertaking"  shall  mean  a  parent  undertaking  as  defined  in 
Articles I and 2 of  Directive 83/349/EEC. 
It shall, for the purposes of supervision on  a consolidated basis and 
control  of large  exposures,  mean  a  parent undertaking  with-in  the 
meaning of Article  I (I) of Directive 83/349/EEC and any undertaking 
which, in the opinion of the competent authorities. effectively exercises 
a dominant int1uence over another undertaking; 
13.  "Subsidiary" shall mean a subsidiary undertaking as defined in Articles 
I and 2 of  Directive 83/349/EEC; 
It shall, for the purposes of supervision on  a consolidated basis and 
control of large exposures, mean  a subsidiary undertaking within the 
meaning of Article  I (I) of Directive 83/349/EEC and any undertaking 
over  which,  in  the  opinion  of the  competent  authorities,  a  parent 
undertaking effectively exercises a dominant int1uence. 
All  subsidiaries  of subsidiary  undertakings  shall  also  be  considered 
subsidiaries of the undertaking that is their original parent; 
14.  '·Zone A" shall comprise all the Member States and all  other countries 
which are full  members ofthe Organization for  Economic Cooperation 
and Development (OECD) and  those  countries which  have concluded 
special  lending  arrangements  with  the  International  Monetary  Fund 
(IMF)  associated  with  the  Fund's  General  Arrangements  to  Borrow 
(GAB).  Anv  country which  reschedules  its  external  sovereign debt  is. 
however. precluded from Zone A for a period of 5 vears; 
15.  ''Zone B" shall comprise all countries not in Zone A; 
16.  ''Zone A credit institutions" shall mean all  credit institutions authorized 
in  the  Member  State~.  in  accordance  with  Article  4.  including  their 
branches  in  third  countries,  and  all  private  and  public  undertakings 
covered by the detinition in point 1, first subparagraph and authorized 
in other Zone A countries, including their branches; 
17.  ·'Zone  B  credit  institutions··  shall  mean  all  private  and  public 
undertakings  authori:Zec!  outside  Zone  A  covered  by  the  definition  in 




Article 1, 6th indent 
(adapted) 
89/646/EEC 
Article 1 (IO) to (12)  . 
92/30/EEC 
Article 1, 7th indent 
(adapted) 
92/121/EEC 




Article I  (13) 
"92/30/EEC 
Article 1, 8th indent 
(adapted) 
92/121/EEC 
Article 1 (d) 
(adapted) 
89/646/EEC 
Article 1 (13) 
92/30/EEC 
Article 1, 8th indent 
92/121/EEC 
Article 1 (d) 
89/647/EEC 
Article 2 (I), 2nd to 5th indents 
(as amended by 95/15/EC, 
Article 1) 18.  "Non-bank  sector"  shall  mean  all  borrowers  other  than  credit 
institutions as defined  in  points  16  and  17,  central  governments and 
central banks, regional governments and local authorities, the European 
Communities,  the  European  Investment  Bank  (EIB)  and  multilateral 
development banks as defined in point 19; 
19.  "Multilateral development banks" shall mean the International Bank for 
Reconstruction  and  Development,  the  International  Finance 
Corporation,  the  Inter-American  Development  Bank,  the  Asian 
Development Bank,  the African  Development  Bank,  the  Council  of 
Europe Resettlement Fund, the Nordic Investment Bank, the Caribbean 
Development  Bank,  the  European  Bank · for  Reconstruction  and 
Development,  the European  Investment  Fund  and  the  Inter-American 
Investment Corporation; 
20.  '''Full-risk',  'medium-risk',  'medium/low-risk·  and  'low-risk'  off-
balance-sheet items" shall  mean the  items  described  in  Article 43  (2) 
and listed in Annex II; 
21.  "Financial  holding company"  shall  mean  a  financial  institution,  the 
subsidiary undertakings of which are either exclusively or mainly credit 
institutions  or financial  institutions,  one  at  least  of such  subsidiaries 
being a credit institution; 
22.  "Mixed-activity  holding  company"  shall  mean  a  parent  undertaking, 
other  than  a  financial  holding  company  or  a  credit  institution  the 
subsidiaries of  which include at least one credit institution; 
23.  "Ancillary banking services undertaking" shall mean an undertaking the 
principal  activity of which consists  in  owning  or  managing  property, 
managing data-processing services, or any other similar activity which is 
ancillary to the principal activity of one or more credit institutions; 
24.  "Exposures" for the purpose of applying Articles 48, 49 and 50 shall 
mean the assets and off-balance-sheet items referred to in Article 43 and 
in Annexes II and IV thereto, without application of the weightings or 
degrees of  risk there provided for; the risks referred to  in Annex IV must 
be calculated in  accordance with one of the methods set out in  Annex 
III, without application of the weightings for counter-party risk; all 
elements entirely covered by own funds may,  with. the agreement of the 
competent authorities,  be  excluded  from  the  definition  of exposures 
provided that such own funds are not included in  the calculation of the 
solvency  ratio  or  of other  monitoring  ratios  provided  for  in  this 
Directive and in other Community acts; exposures shall not include: 
- in the case of  foreign exchange transactions, exposures incurred in the 
ordinary course of settlement during the 48 hours following payment, 
or 
- in  the  case  of transactions  for  the  purchase  or  sale  of securities, 
exposures incurred in the ordinary course of  settlement during the five 
working  days  following  payment  or  delivery  of the  securities,' 
whichever is the earlier; 
51 
89/647/EEC 
Article 2 (I), 6th to 8th indents 
(as  amended  by  91/31/EEC,  9417/EC  and 
95/67/EC) 
92/30/EEC 
Article I, 3rd to 5th indents 
92/121/EEC 
Article I (h) 
(adapted) 
... 25.  "Group of  connected clients " shall mean: 
•  two  or  more  natural  or  legal  persons  who,  unless  it  is  shown 
otherwise, constitute a single risk because one of them,  directly or 
indirectly, has control over the other or others: or 
•  two  or  more  natural  or  legal  persons  between  whom  there  is  no 
relationship of  control as defined in the first indent but who are to be 
regarded  .  as  constituting  a  single  risk  because  they  are  so 
interconnected  that,  if one  of them  were  to  experience  financial 
problems, the other or all of the others would be likely to encounter 
repayment difficulties; 
26.  "Close links" shall mean a  situation in  which  two or more -natural or 
legal persons are linked by: 
(a)  participation, which shall mean the ownership. direct or by way of 
control,  of 20 %  or more  of the  voting  rights  or capital  of an 
undertaking, or 
(b)  control,  which  shall  mean  the  relationship  between  a  parent 
undertaking and a subsidiary, in all the cases referred to in Article I 
(I) and  (2)  of Directive  83/349/EEC,  or a  similar  relationship 
between  any  natural  or  legal  person  and  an  undertaking;  any 
subsidiary  undertaking of a  subsidiary  undertaking  shall  also  be 
considered a subsidiary of the parent undertaking which is  at the 
head of  those undertakings. 
A  situation  in  which  two  or more  natural  or  legal  persons  are 
permanently  linked  to  one  and  the  same  person  by  a  control 
relationship  shall  also  be  regarded  as  constituting  a  close  link 
between such. persons. 
27.  "recognised  exchanges"  shall  mean  exchanges  recognised  by  the 
competent authorities which: 
(i)  function regularly 
(ii)  have rules. issued or approved by the appropriate authorities of the 
home country of the exchange, which detine the conditions for the 
operation of  the exchange, the conditions of  access to the exchange 
as well as the conditions that must be satisfied by a contract before 
it can effectively be dealt on the exchange  .. 
(iii)  have  a  clearing  mechanism  that  provides  for  contracts  listed  in 
Annex IV to be subject to daily margin requirements providing an 
appropriate protection in the opinion of  the competent authorities. 
52 
92/121/EEC 
Article I (m) 
77n80/EEC 
Artifle I, Sth indent 
(as amended by 95/26/EC, 
Article 2 (I)) 
89/647/EEC 
Article 2 (l) 
(as amended by 98/33/EC 
Article 2 (I) (a)) 
(adapted) Article 2 
Scope 
1.  This  Directive  concerns  the  taking  up  and  pursuit  of  the ' 
business  of credit  institutions.  This  Directive  shall  apply  to  all  credit 
institutions. 
2.  Articles  25  and 52  to  56  shall  also  apply  to  financial  holding 
companies  and  mixed-activity  holding  companies  which  have  their  head 
offices in the Community. 
The institutions permanently excluded by  paragraph 3, with the exception, 
however, of the Member States' central  banks,  shall  be  treated  as  financial 











(adapted) 3.  This Directive shall not apply to: 
- the central banks of  Member States, 
- post office giro institutions, 
- in Belgium, the 'Institut de Reescompte et de 
Garantie/Herdiscontering- en Waarborginstituut', 
- in Denmark, the 'Dansk Eksportfinansieringsfond', the 'Danmarks 
Skibskreditfond', and 'Dansk Landbrugs Realkreditfond', 
in Germany, the 'Kreditanstalt ftir Wiederaufuau', undertakings 
which are recognized under the 'Wohnungsgemeinniitzigkeitsgesetz' 
as bodies of State housing policy and are not mainly engaged in 
banking transactions, and undertakings recognized under that law as 
non-profit housing undertakings, 
- in Greece, the "EAAllVtKrJ Tp<im:~a BtCJ!.ITJX!XVtKT):; Avunt\Jl;Em:;" 
(Eiliniki Trapeza Viomichanikis Anaptyxeos), the "Ta!lEtO 
napaKata911KCOV Kat L'iaVEicov" (Tamio Parakatathikon kai Danion), 
and the "Taxu8pDI.ltK6 Ta!ltE\JtrpiO" (Tachidromiko Tamieftirio  ), 
- in Spain, the 'Instituto de Credito Oficial', 
- in France, the 'Caisse des depots et consignations', 
- in Ireland, credit unions and the friendly societies, 
- in Italy, the 'Cassa Depositi et Prestiti', 
- in the Netherlands, the 'Nederlandse Investeringsbank voor 
Ontwikkelingslanden NV', the 'NV Noordelijke 
Ontwikkelingsmaatschappij', the 'NV Industriebank Limburgs 
Instituut voor Ontwikkeling en Financiering' and the 'Overijsselse 
Ontwikkelingsmaatschappij NV', 
- in Austria, undertakings recognized as housing associations in the 
public interest and the 'Qsterreichische Kontrollbank AG', 
- in Portugal, 'Caixas Econ6micas' existing on I January 1986 with 
the exception of  those incorporated as limited companies and of  the 
'Caixa Econ6mica Montepio Geral', 
- in Finland, the 'Teollisen yhteistyon rahasto Oy/Fonden for 
industriellt samarbete Ab', and the 'Kera Oy/Kera Ab', 
- in Sweden, the 'Svenska Skeppshypotekskassan', 
54 
771780/EEC 
Article 2 (2) 
(as amended by 96/13/EC, 
Article 1) 
(adapted) - in  the  United  Kingdom,  the  National  Savings  Bank,  the 
Commonwealth  Development  Finance  Company  Ltd,  the 
Agricultural  Mortgage  Corporation  Ltd,  the  Scottish  Agricultural 
Securities  Corporation  Ltd,  the  Crown  Agents  for  overseas 
governments and administrations, credit unions and municipal banks. 
4.  The Council, acting on a proposal from the Commission, which, for 
this  purpose,  shall  consult  the  Committee  referred  to  in  Article  57 
(hereinafter referred to as the 'Banking Advisory Committee') shall decide 
on any amendments to the list in paragraph 3. 
5.  Credit  institutions  situated  in  the  same  Member  State  and 
permanently  affiliated,  on  15  December  1977,  to  a  central  body 
which supervises them and which is established in that same Member 
State,  may be exempted from  the  requirements of Articles 6 (1), 8, 
and 59 if,  no later than 15 December 1979, national law provides 
that: 
- the commitments of  the central body and affiliated institutions are 
joint and  several  liabilities or the commitments  of its  affiliated 
institutions are entirely guaranteed by the central body, 
- the  solvency  and  liquidity  of the  central  body  and  of all  the 
affiliated  institutions are  monitored  as  a whole  on  the  basis of 
consolidated accounts, 
- the  management  of the  central  body  is  empowered  to  issue 
instructions to the management of  the affiliated institutions. 
Credit institutions operating locally which are  affiliated,  subsequent 
to  15  December 1977, to a central  body within the meaning of the 
first  subparagraph,  may  benefit  from  the  conditions  laid  down 
therein if they constitute normal additions to the network belonging 
to that central body.  c 
In the case of credit institutJons other than those which are set up  in 
areas newly reclaimed from the sea or have resulted from  scission or 
mergers  of existing  institutions  dependent  or  answerable  to  the 
central body, the Council, acting on a proposal from the Commission, 
which  shall  for  this  purpose,  consult  the  Banking  Advisory 
Committee, may lay down additional rules for the application of the 
second :>ubparagraph including the repeal of  exemptions provided for 
in the first subparagraph, where it is of  the opinion that the affiliation 
of  new institutions benefiting from the arrangements laid down in the 
second  subparagraph might have  an  adverse effect on  competition. 
The Council shall decide by a qualified majority. 
6.  A  credit institution  which,  as  defined  in  the first  subparagraph of 
paragraph 5, is affiliated to a central body in  the same Member State 
may .  also  be  exempted  from  the  provisions  of Article  5,  and  also 
Articles  40  to  51,  and  65  provided  that,  without  prejudice  to  the 
application  of  those  provisions  to  the  central  body,  the  whole  as 
constituted by  the central body together with  its  affiliated institutions is 
subject to the abovementioned provisions on a consolidated basis. 
In case of exemption, Articles 13, 18, 19, 20 (l) to (6), 21  and 22  shall 




Article 2 (2) 
(as amended by 96/13/EC, 
Article l) 
771780/EEC 
Article 2 (3) 
(adapted) 
771780/EEC 
Article 2 (4) (a), (b) and (c) 
(adapted) 
89/646/EEC 
Article 2 (3) 
89/647/EEC 
Article 1 (3) 
92/121/EEC 
Article 2 (2) (b) 
(adapted) Article3 
Prohibition for undertakings other than credit institutions from carrying 
on the business of  taking deposits or other repayable funds from the 
public 
The Member States shall prohibit persons or undertakings that are not credit 
institutions  from  carrying  on  the  business  of taking  deposits  or  other 
repayable  funds  from  the  public.  This  prohibition  shall  not  apply  to  the 
taking  of deposits  or other funds  repayable  by  a  Member  State  or by  a 
Member State's regional or local authorities or by public international bodies 
of which  one  or more  Member  States  are  members  or to  cases  expressly 
covered by national or Community legislation, provided  that those activities 
are  subject to  regulations  and  controls  intended  to  protect  depositors  and 
investors and applicable to those cases. 
TITLE II 
REQUIREMENTS FOR ACCESS TO THE TAKING UP 




Member States shall require credit institutions to obtain authorization before 
commencing their activities. They shall  lay down the requirements for such 
authorization  subject  to  Articles  5  to  9,  and  notify  them  to  both  the 
Commission and the Banking Advisory Committee. 
Article 5 
Initial capital 
I.  Without prejudice to other general conditions required by national 
·law, the competent authorities shall not grant authorization when the credit 
institution does not possess separate own funds and in cases where initial 
capital is less than 5 million euro. 
Member States  may  decide that credit  institutions which  do  not fulfil  the 
requirement of separate own  funds and  which  were  in  existence on  15 
December  1979  may  continue  to  carry  on  their business.  They  may 
exempt  such  credit  institutions  from  complying  with  the  requirement 
contained in the first subparagraph of  Article 6 (1).  · 
2.  The  Member  States  shall,  however,  have  the  option  of granting 
authorization to particular categories of  credit institutions the initial capital of 
which is less than that prescribed in paragraph I.  In such cases: 
(a)  the initial capital shall not be less than  I million euro; 
(b)  the  Member  States  concerned  must  notify  the  Commission  of their 
reasons for making use of  the option provided for in this paragraph; 
(c)  ·when the list referred to  in  Article  11  is  published, the  name of each 
credit institution that does not have the minimum capital prescribed in 





Article 3 (1) 
(adapted) 
771780/EEC 
Article 3 (2) 
(adapted) 
89/646/EEC 
Article 4 (1) 
(adapted) 
(as amended by 1103/97, Article 2) 
771780/EEC 
Article 10 (1) 3rd subparagraph 
(adapted) 
89/646/EEC 
Article 4 (2). 
(adapted) 
(as amended by 1103/97, Article 2) 3.  A credit institution's own funds may not fall  below the amount of 
initial  capital  required  by  paragraphs  I  and  2  at  the  time  of  its 
authorization. 
4.  The Member States may decide that credit institutions already in 
existence on  I  January 1993  the  own  funds  of which  do  not  attain the 
levels prescribed for initial capital in paragraphs I and 2, may continue to 
carry on their activities. in that event, their own funds may not fall below the 
highest level reached with effect from 22 December 1989. 
5.  If  control of  a.credit institution falling within the category referred 
to in paragraph 4 is taken by a natural or legal  perso~ other than the person 
who  controlled the institution previously, the own  funds of that institution 
must attain at least the level prescribed for  initial  capital  in  paragraphs I 
and 2. 
6.  __  In  certain specific circumstances and  with  the  consent of 
the competent authorities, ·where  there  is  a merger of two  or more  credit 
institutions falling within the category referred to  in  paragraph 4,  the own 
funds  of the  institution  resulting from  the  merger may  not fall  below the 
total own funds of  the merged institutions at the time of  the merger, as long 
as  the appropriate  levels pursuant to  paragraphs I  and 2  have  not been 
attained. 
7.  __  If, in the cases referred to in panigraphs3, 4 and 6, the own 
funds  should  be  reduced,  the  competent  authorities  may,  where  the 
circumstances justify it,  allow an  institution  a  limited  period  in  which  to 
rectify its situation or cease its activities. 
Article 6 
Management body and place of the head office 
of  credit institutions 
I.  The  competent  authorities  shall  grant  an  authorization  to  the 
credit institution only when there are at least two persons who effectively 
direct the business of  the credit institution. 
Moreover,  the  authorities  concerned  shall  not  grant  authorization  if these 
persons  ·are  not  of sufficiently  good  repute  or  lack  sufficient 
experience to pertbrm such duties. 
2.  Each Member State shall require that: 
any credit institution  which  is  a legal  person  and  which,  under its 
national law,  has a registered oftice have its head office in the same 
Member State as  its registered office, 
any other credit institution have its head office in the Member State 




Article 10 (I) to (5) 
(adapted) 
771780/EEC 
Article 3 (2), lst subparagraph, 
3rd indent and subparagraph Z 
(adapted) 
'77/780/EEC 
Article 3 (2) (a) 
(as amended by 95/26/EC, 
Article 3 (2)) Article 7 
Shareholders and members 
1.  The  competent  authorities  shall  not  grant  authorization  for  the 
taking-up  of the  business  of credit  institutions  before  they  have  been 
informed of the identities of the shareholders or members, whether direct or 
indirect,  natural  or  legal  persons, that have  qualifying holdings,  and of the 
amounts of  those holdings. 
For the purpose of  the definition of qualifying holding in the context of  this 
Article,  the  voting  rights  referred  to  in  Article  7  of Council  Directive 
88/627/EEC ( 1) shall be taken into consideration. 
2.  The competent authorities shall refuse authorization if, taking into 
account the  need to ensure the sound and  prudent management of a credit 
institution, they are not satisfied as to the suitability of the abovementioned 
shareholders or members. 
3.  __  Where  close  links exist between  the  credit institution and 
other  natural  or  legal  persons,  ·the  competent  authorities  shall  grant 
authorization only ifthose links do not prevent the effective exercise of  their 
supervisory functions. 
The  competent  authorities  shall  also  refuse  authorization  if the  laws, 
regulations or administrative provisions of a non-member country governing 
one or more natural or legal persons with which the  credit institution has 
close  links,  or  difficulties  involved  in  their  enforcement,  prevent  the . 
effective exercise of  their supervisory functions. 
The competent authorities shall require credit institutions to  provide them 
with the information they require to monitor compliance with the conditions 
referred to in this paragraph on a  continuous basis. 
ArticleS 
Programme of operations and structural organization 
Member  States  shall __  require  applications  for  authorization  to  be 
accompanied by a programme of operations setting out inter alia the types of 
business envisaged and the structural organization of  the institution. 
(I)  OJ L 348, 17.  12.  1988, p.  62. 
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89/646/EEC 
Article 5, 1st paragraph 
89/646/EEC 
Article 1 (10), 2nd subparagraph 
(adapted) 
89/646/EEC 
Article 5, 2nd paragraph 
77/780/EEC 
Article·3 (l) 
(as amended by 95/26/EC, 
Article 2 (2)) 
(adapted) 
771780/EEC 
Article 3 (4) 
(adapted) Article 9 
Economic needs 
Member States  may  not  require  the  application  for  authorization  to  be 
examined in terms of  the economic needs of the market. 
Article 10 
Authorization refusal 
Reasons  shall  be  given  whenever  an  authorization  is  refused  and  the 
applicant  shall  be  notified  thereof  within  six  months  of receipt  of the 
application  or,  should  the  latter  be  incomplete,  within  six  months  of the 
applicant's  sending  the  information· required  for  the  decision.  A  decision 
shall, in any case, be taken within 12 moriths of the receipt of  the application. 
Article 11 
Notification of the authorization to the Commission 
Every  authorization  shall  be  notified  to  the  Commission.  Each  credit 
institution shall be entered in  a list which  the  Commission shall  publish  in 
the Official Journal of  the European Communities and shall keep up to date. 
Article 12 
Prior consultation with the competent authorities 
of other Member States 
There must be  prior consultation with the competent authorities of the other 
Member State involved on the authorization of  a credit institution which is: 
a subsidiary of a credit institution authorized in  another Member State, 
or 
a subsidiary of the parent undertaking of a credit institution authorized 
in another Member State, or 
controlled by  the same persons, whether natural or legal,  as  control_ a 
credit institution authorized in another Member State. 
Article 13 
Branches of credit institutions authorized 
in another Member State 
Host  Member  States  may  not __ require  authorization  or 
endowment  capital  for  branches  of credit  institutions  authorized  in  other 
Member States. The establishment and supervision of such branches shall be 
etTected  as  prescribed in  Articles 17, 20  (1) to (6) and Articles 22 and 26. 
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Article 3 (3) (a) 
(adapted) 
771780/EEC 
Article 3 (6) 
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Article 6 (I) 
(adapted) Article 14 
Withdrawal ofauthorization 
1.  The competent authorities may  withdraw the authorization issued 
to a credit institution  only where such an institution: ___  _ 
(a)  does  not make  use  of the authorization  within  12  months,  expressly 
renounces the authorization or has  ceased  to  engage in  business  for 
more  than  six  months,  if the Member State concerned  has  made  no 
provision for the authorization to lapse in such cases; 
(b)  has  obtained  the  authorization through  false  statements or any other 
irregular means; 
(c)  no longer fulfils the conditions under which authorization was granted; 
(d)  no longer possesses sufficient own  funds  or can  no  longer be  relied 
upon to fulfil its obligations towards its creditors, and in particular no 
longer provides !lecurity for the assets entrusted to it; 
(e)  falls  within  one of the  other cases  where  national  law  provides  for 
withdrawal of  authorization. 
2.  Reasons  must be given  for any  withdrawal  of authorization and 
those concerned informed thereof; such withdrawal  shall  be notified to the 
Commission.  · 
Article 15 
Name 
For the purpose of exercising their activities, credit institutions __  may, 
notwithstanding  any  provisions  concerning  the  use  of the  words  'bank', 
'saving bank' or other banking names which may exist in  the  host Member 
State, use throughout the territory of the Community the same name as they 
use in the Member State in which their head office is situated. In the event of 
there  being any danger of confusion,  the  host Member State  may,  for  the 




Article 8 (1) 
(adapted) 
771780/EEC 
Article 8 (5) 
771780/EEC 
Article 5 
(adapted) Article l6 
Qualifying holding in a credit institution 
1.  The Member States shall require any natural  or legal person who 
proposes  to  hold,  directly  or  indirectly  a  qualifying  holding  in  a  credit 
institution first to inform the competent authorities, telling them ofthe size of 
the  intended  holding.  Such  a person  must  likewise  inform  the  competent 
authorities  if he  proposes  to  increase  his  qualifying  holding  so  that  the 
proportion of the voting rights or of the capital held by him would reach or 
exceed 20 %, 33 o/o or 50 o/o or so that the credit institution would become his 
subsidiary. 
Without prejudice to the provisions of paragraph 2, the competent authorities 
shall  have  a  maximum  of three  months  from  the  date  of the  notification 
provided for in the first subparagraph to oppose such a plan if, in view of  the 
need to ensure sound and prudent management of the credit institution, they 
are  not satisfied  as  to  the suitability of the person  referred  to  in  the first 
subparagraph.  If they  do  not  oppose  the  plan  referred  to  in  the  first 
subparagraph, they may fix a maximum period for its implementation. 
2.  If  the acquirer of  the holdings referred to in paragraph I is a credit 
institution authorized in another Member State or the parent undertaking of  a 
credit institution authorized  in  another  Member State or a natural  or legal 
person controlling a credit institution authorized  in  another Member State 
and  if,  as  a result of that  acquisition, the  institution  in  which the acquirer 
proposes  to  hold  a  holding  would  become  a  subsidiary  or subject  to  the 
control of  the acquirer, the assessment of  the acquisition must be the subject 
of  the prior consultation referred to in Article 12. 
3.  The Member States shall require any natural  or legal  person who 
proposes to dispose, directly or indirectly, of a qualifying holding in a credit 
institution first to inform the competent authorities, telling them of  the size of 
his  intended  holding.  Such  a  person  must likewise  inform  the  competent 
authorities  if he  proposes  to  reduce  his  qualifying  holding  so  that  the 
proportion of  the voting rights or of  the capital held by him would fall below 
20 %,  33  o/o  or 50 o/o or so that the credit institution would cease to be his 
subsidiary. 
4.  On  becoming aware of them,  credit  institutions shall  inform  the 
competent authorities of any  acquisitions  or disposals  of holdings  in  their 
capital  that cause  holdings  to  exceed  or fall  below  one  of the  thresholds 
referred to in paragraphs I and 3. 
They  shall  also,  at  least  once  a  year,  inform  them  of the  names  of 
shareholders and  members possessing qualifying holdings  and  the  sizes of 
such  holdings  as  shown,  for  example,  by  the  information  received  at  the 
annual  general  meetings  of shareholders  and  members  or as  a  result  of 





(Corrigendum,  OJ  . No  L  311, 
14.11.1997, p. 34) 5.  The  Member  States  shall  require  that,  where  the  influence 
exercised by the persons referred to in paragraph 1 is likely to operate to the 
detriment  of the  prudent  and  sound  management of the  institution,  the 
competent authorities shall take  appropriate measures to put an  end to that 
situation.  Such measures may consist for  example  in  injunctions,  sanctions 
against  directors  and  managers,  or  the  suspension  of the  exercise  of the 
voting rights attaching to the shares held by the shareholders or members in 
question. 
Similar measures  shall  apply  to  natural  or legal  persons failing  to  comply 
with the obligation to provide prior information, as laid down in paragraph 1. 
If a holding is  acqt,~ired despite the opposition of the competent authorities, 
the  Member States  shall,· regardless of any  other sanctions to  be  adopted, 
provide  either  for  exercise  of the  corresponding  voting  rights  to  be 
suspended,  or  for  the  nullity  of votes  cast  or  for  the  possibility  of their 
annulment. 
6.  For the purposes of  the definition of qualifying holding and other 
levels  of holding set out in  this Article,  the  voting  rights  referred  to  in 
Article 7 of  Directive 88/627/EEC shall be taken into consideration. 
Article 17 
Procedures and internal control mechanisms 
Home  Member  State  competent  authorities  shall  require  that every  credit 
institution  have  sound  administrative  and  accounting  procedures  and 
adequate internal control mechanisms. 
TITLE III 
PROVISIONS CONCERNING THE FREEDOM OF 
ESTABLISHMENT AND THE FREEDOM TO PROVIDE SERVICES 
Article 18 
Credit institutions 
The Member States shall provide that the activities listed in Annex I may be 
carried on within their territories,  in  accordance with Articles 20 (1) to (6), 
21  (1) and (2), and 22, either by the establishment of a branch or by way of 
the provision of services, by any credit institution authorized and supervised 
by the competent authorities of another Member State. __  provided that 




Corrigendum  (OJ  No  L  311, 
14.11.1997, p. 34) 
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Article 13 (2) 
89/646/EEC 
·Article 18 (1) 
(adapted) Article 19 
Financial institutions 
The  Member States shall  also· provide that  the  activities  listed  in  Annex  I  may  be 
carried on within their territories, in accordance with Articles 20 (1) to (6), 21  (1) and 
(2), and 22,  either by  the  establishment of a branch or by  way of the provision of 
services, by any financial institution from another Member State, whether a subsidiary 
of  a credit institution or the jointly-owned subsidiary of two or more credit institutions, 
the memorandum and  articles of  association of which permit the carrying on of those 
activities and which fulfils each ofthe following conditions: 
the parent undertaking or undertakings must be authorized as credit institutions in 
the Member State by the Jaw of  which the subsidiary is governed, 
the activities in question must actually be carried on within the territory of  the same 
Member State, 
the.parent undertaking or undertakings must hold 90% or more of the voting rights 
attaching to shares in the capital of  the subsidiary,. 
the  parent  undertaking  or  undertakings  must  satisfY  the  competent  authorities 
regarding the prudent management of the subsidiary and must have declared, with 
the consent of the  relevant home  Member State competent authorities,  that they 
jointly and severally guarantee the commitments entered into by the subsidiary, 
the  subsidiary  must  be  effectively  included,  for  the  activities  in  question  in 
particular, in the consolidated supervision of the parent undertaking, or of each of 
the parent undertakings, in accordance with Articles 52 to 56, in particular for the 
calculation of  the solvency ratio, for the control of large exposures and for purposes 
of  the limitation of  holdings provided for in Article 51. 
Compliance with these conditions must be verified by the competent authorities of  the 
home  Member  State  and  the  latter  must  supply the  subsidiary  with  a  certificate of 
compliance which must form  part of the  notification referred to  in Articles 20 (1) to 
(6), and  21 (1) and (2). 
The competent authorities of the home Member State shall ensure the supervision of 
the subsidiary in accordance with Articles 5 (3), 16, 17, 26, 28, 29, 30, and 32. 
The provisions mentioned in this Article shall apply mutatis mutandis to subsidiaries, 
subject  to  the  necessary  modifications.  In  particular,  the  words  'credit  institution' 
should be read as 'financial institution fulfilling the conditions laid down in Article 19' 
and the word 'authorization' as 'memorandum and articles of  association'. 
The second subparagraph of  Article 20 (3) shall read: 
'The home Member State competent authorities shall also communicate the amount of 
own funds of  the subsidiary financial institution and the consolidated solvency ratio of 
the credit institution which is its parent undertaking'. 
If a financial  institution eligible under this Article should cease to  fulfil  any of the 
conditions imposed, the home  Member State shall notify the competent authorities of 
the  host  Member  State  and  the  activities  carried  on  by  that  institution  in  the  host 
Member State shall become subject to the legislation ofthe host Member State. 
63 
89/646/EEC 
Article 18 (2) 
(as amended by 92/30/EEC, 
Article 10 (2), 2nd indent) Article }0 
Exercise of thj! right of  ~stablishment 
I.  A  credit  institution  wishing  to  establish  a  branch  within  the 
territory of  another Member State shall notify the competent authorities of its 
home Member State. 
2.  The Member State shall require every credit institution wishing to 
establish  a  branch  in  another  Member  State  to  provide  the  following 
information when effecting the notification referred to in' paragraph I : 
(a)  the Member State within the territory of which  it  plans to  establish a 
branch; 
(b)  a programme of operations setting out inter alia the types of business 
envisaged and the structural organization of  the branch; 
(c)  the address in  the host Member State from  which documents may  be 
obtained; 
(d)  the names of  those responsible for the management of  the branch. 
3.  Unless the competent authorities of the home Member State have 
reason to doubt the adequacy of  the administrative structure or the financial 
situation· of  the credit institution, taking into accoum tl'\e activities envisaged, 
they shall within three  months of receipt of the  information referred to in 
paragraph 2 communicate that information to the competent authorities of  the 
host Member State and shall inform the institution concerned accordingly. 
The home Member State competent aut!lorities shall alsp communicate the 
amount of  own funds and the solvency ratio of  the credit institution. __ 
Where  the  competent  authorities  of the  home  Member  State  refuse  to 
communicate the  information  referred  to  in  paragraph  2  to  the  competent 
authorities of the host Member State, they shall give reasons for their refusal 
to  the  instiWtion  conC!;!flled  within  tllree  montl'\s  of receipt  of all  the 
information. That refusal or failure to reply shall be subject to a rigllt to apply 
to the courts in the home Member State. 
4.  Before the  branch  of a credit  institl!tion  commences its  activities 
the competent authorities of the host Member State shall, within two months 
of receiving  the  information  mentioned  in  P<lfagraph  3.  prepare  f()r  tl'!e 
supervision  of the  credit  institution  in  accordance  with  Article  ~l and  if 
necessary indicate the conditions tmder which,  in  the interest of the general 
good, those activities must be carried on in the host Member State. 
5.  On receipt of a communication from  tl'\e  competent authorities of 
the host Member State, or in  the event of  the expiry pf the p!;!riop  provided 
for in paragraph 4 without receipt of any communication from the latter, the 




(  a!lapte!l) 6.  In  til~  ~vent of a change  in  any of the  parti~QI&rs communicated 
pursuant \o paragraph 2 (b), (c) or (d), a credit  in~titution shall give written 
notice of  the ch!mge in question to lite competent authorities of  the home and 
host Member States at least one month  before ma\l:ing  the change so as  to 
enable the com  potent authorities of  the home Member State to take a  decision 
pursuant to paragraph 3 ancl  the competent authorities of the host Member 
State to take a de~ision on the change pursuant to pflragraph 4. 
7.  Branches  which  have  commenced  their  activities,  in  accordance 
with  the provisions in  force  in  their host Member States,  before 1 Jant~arY 
1993, shall be presumed to have been subject to the procedure laid dpwn in 
paragraphs (l) to (5).  They shall  be gov(lrned,  from  the  ab()vemel!tioped 
dat!l~ by paragraph 6, and by Articl!!s 18, 19, 2~ and ~9. __ 
Article 21 
Exercise of the freedom to provide services 
I.  Any credit institution wishing to  exercise the freedom  to  provide 
services by carrying on its activities within the territory of another Member 
State  for  the  first  time  shall  notify  the  competent authorities of the  home 
Member State of  the activiti!ls on the list in Annex l which it intends to  ~arry 
on. 
2.  The competent authorities of the home Member State shall, within 
one month of receipt of  the notification mentioned  in  paragrapn  I, send thijt 
notification to the competent authorities of  the host M(lmber State. 
3.  Tills Article  ~;hall not affect rights acquired  by  ~;redit institutil;ms 
providing services before 1 January 1993.  · 
Article ~2 
Power of  the competent authoritiC!li of  the host Member State 
I.  !fast Member States may,  for statistical purposes,  r~;quire that all 
credit  institutions  having  bran~;heli  within  their  territories  ~hal!  r~port 
periodically on their activities in thos!l host Member States tq the competent 
authorities ofthose host Member St11,tes. 
In  discharging  the  responsibilities  impos!!d  on  t!Jem  in  Article  27,  host 
Member  States may  require that branches  of credit  instit1,1tions  from  other 
Member States provide the  same information as they require from  national 
credit institutions  for that purpose. 
2.  Where tile competent authorities of a host !'Mmber State ascertain 
that .an instiMion having a branch or providing services within its territory is 
not complying with tile legal provisions adopted in that State pursu11,nt to the 
provisions of this  Directive  involving  powers  of the  host  Member  State's 
competent  authorities,  those  authorities  shall  require  the'  institution 
















(adapted) 3.  If the  institution  concerned  fails  to  take  the  necessary  steps,  the 
competent authorities of the host Member State shall  inform the competent 
authorities of  the home Member State accordingly. The competent authorities 
of the  home  Member  State  shall,  at  the  earliest  opportunity,  take  all 
appropriate measures to ensure that the institution concerned puts an end to 
that irregular situation. The nature of those measures shall be communicated 
to the competent authorities of  the host Member State. 
4.  If,  despite  the  measures  taken  by  the  home  Member  State  or 
because such measures prove inadequate or are not available in  the Member 
State in question, the institution persists in violating the legal rules referred to 
in  paragraph 2 in  force in the  host Member State, the latter State may, after 
informing  the  competent  authorities  of  the  home  Member  State,  take 
appropriate  measures  to  prevent  or  to  punish  further  irregularities  and, 
insofar  as  is  necessary,  to  prevent  that  institutioh  from  initiating  further 
transactions within its territory.  The Member States shall ensure that within 
their territories it is possible to serve the legal documents necessary for these 
measures on credit institutions. 
5.  The provisions of paragraphs 1 to  4 shall not affect the power of 
host  Member  States  to  take  appropriate  measures  to  prevent  or to  punish 
irregularities committed within their territories which are contrary to the legal 
rules they have adopted in the interest of the general good. This shall include 
the possibility of preventing offending institutions from initiating any further 
transactions within their territories. 
6.  Any measure adopted pursuant to  paragraphs 3, 4 and 5 involving 
penalties or restrictions on the  exercise of the  freedom  to  provide services 
must  be properly justified and  communicated  to  the  institution  concerned. 
Every such measure shall be subject to  a right of appeal to the courts in  the 
Member State the authorities of  which adopted it. 
7.  Before following the procedure provided for in paragraphs 2, 3 and 
4, the competent authorities of the host Member State may,  in  emergencies, 
take  any  precautionary  measures  necessary  to  protect  the  interests  of 
depositors,  investors  and  others  to  whom  services  are  provided.  The 
Commission  and  the  competent  authorities  of the  other  Member  States 
concerned must be informed of  such measures at the earliest opportunity. 
The  Commission  may,  atter  consulting  the  competent  authorities  of the 
Member States  concerned,  decide that the  Member State  in  question  must 
amend or abolish those measures. 
8.  Host Member States may  exercise the  powers  conferred on them 
under this Directive by  taking appropriate measures to prevent or to punish 
irregularities  committed  within  their  territories.  This  shall  include  the 
possibility  of preventing  institutions  from  initiating  further  transactions 




(adapted) 9.  In . the  event  of the  withdrawal  of authorization  the  competent 
authorities  of the  host  Member  State  shall  be  informep  and  shall  take 
appropriate  measures  to  prevent  the  institution  concerned  from  initiating 
further  transactions  within ·its  territory  and  to  safeguard  the  interests  of 
depositors.  Every two years the Commission shall  submit a report  on  such 
cases to the Banking Advisory Committee. 
I  0.  The Member States  shall  inform  the  Commission of the  number 
and type of  cases in which there has been a refusal pursuant to Article 20 (1) 
to (6) or in which measures have been taken in accordance with paragraph 4 
of this Article.  Every two years the Commission  shall  submit a report  on 
such cases to the Banking Advisory Committee. 
II.  Nothing in  this Article shall  prevent credit  institutions with  head 
otlices  in  other Member States  from  advertising  their  services through  all 
available means of communication in the host Member State, subject to  any 
rules governing the form and the content of such advertising adopted in  the 
interest of  the general good. 
TITLE IV 
RELATIONS WITH THIRD COUNTRIES 
Article 23 
Notification of the subsidiaries of third countries' undertakings 
and conditions of  access to the markets of these countries 
1.  The competent authorities of the  Member  States shall  inform  the 
Commission: 
(a)  of any  authorization  of a  direct  or  indirect  subsidiary  one  or  more 
parent  undertakings  of which  are  governed  by  the  laws  of a  third 
country.  The  Commission  shalf  inform  the  Banking  Advisory 
Committee accordingly; 
(b)  whenever such a parent undertaking acquires a holding in a Community 
credit institution such that the latter would become its subsidiary. The 
Commission  shall  inform  the  Banking  Advisory  Committee 
accordingly. 
When authorization is granted to the direct or indirect subsidiary of one or 
more  parent  undertakings  governed  by  the  law  of third  countries,  the 
structure  of the  group  shall  be  specified  in  the  notification  which  the 
competent authorities shall address  to  the  Commission  in  accordance  with 
Article 11. ------
2.  The  Member States shall  inform  the  Commission of any  general 
ditliculties encountered by their credit institutions in  establishing themselves 
or carrying on banking activities in a third country. 
3.  _.__  The  Commission  shall  periodically  draw  up  a  report 
examining the treatment accorded to  Community credit  institutions in  third 
countries,  in  the  terms  referred  to  in  paragraphs  4  and  5.  as  regards 
establishment  and the carrying-on of banking activities,  and the acquisition 
of  holdings in third-country credit institutions. The Commission shall submit 










(adapted)  .. 4.  Whenever it appears to the Commission, either on the basis of the 
reports referred to in paragraph 3 or on the basis of other information, that a 
third country is not granting Community credit institutions effective market 
access  comparable to that granted by the Community to  credit  institutions 
from that third country~ the Commission may submit proposals to the Council 
for  the  appropriate  mandate  for  negotiation  with  a  view  to  obtaining 
comparable competitive opportUnities for Community credit institUtions. The 
Council shall decide by a qualified ma,jotity. 
5.  Whenever it appears to the Commission, either on the basis of the 
reportS referred to  in  paragraph 3 or on the basis of other information that 
Community  credit  institutions  in  a third  country  do  not  receive  national 
treatment  offering  the  same  competitive  opportunities  as  ate  available  to 
domestic credit institutions and the conditions of effective market access are 
not fuifilled, the Commission may initiate negotiations in order to remedy the 
situation.  · 
In  the  circumstances  described  in  the  tirst  subparagraph,  it  may  also  be 
decided at any time; and in addition to initiating negotiations, in accordance 
with the procedure laid down in Article 60 (2); that the competent authorities 
of the Member States must limit or suspend their decisions regarding requests 
pending at the moment of the decision or future requests for  authorizations 
and  the  acquisition  of hOldings  by  direct  or indirect  parent  undertakings 
governed by  the laws of the third country in  question.  The duration of the 
measures referred to may not exceed three months. 
Before the end of that three•month period, and in  the light of the results of 
the  negotiations,  the  Council  may,  acting  on  a  proposal  from  the 
Commission, decide by a qualified maJority  whether the measures shall be 
continued. 
Such limitations or suspension may not apply to the setting up of  subsidiaries 
by credit institutions or their subsidiaries duly authorized in the Community, 
or to  the  acquisition of holdings ir\  Community credit institutions by  such 
institutions or subsidiaries. 
6.  Whenever it appears to the Commission that one of the situations 
described in paragraphs 4 and 5 obtains, the Member States shall inform it at 
its request: 
(a)  of any  request for  the  authorization of a direct or indirect subsidiary 
one or more parent undertakings of which are governed by the laws of 
the third country in question; 
(b)  whenever they are informed In accordance with Article 16 that such an 
undertaking  proposes  to  acquire  a  holding  in  a  Commufiity  credit 




(adapted) This obligation to provide information shall  lapse whenever an agreement is 
reached with  the third country referred to  in  paragraph 4 or 5 ot when the 
measures referred to  in  the  second and third  subparagraphs of paragraph 5 
cease to apply. 
7.  Measures  taken  pursuant  to  this  Article  shall  comply  with  the 
Community's  obligations  under  any  international  agreements;  bilateral  or 
multilateral,  governing  the  taking-up  and  pursuit of the  business of credit 
institutions. 
Article 24 
Branches of  credit institutions having their head offices 
outside the Community 
l.  Member States shall  not  apply  to  branches of credit  institutions 
having  their  head  office  outside  the  Community,  when  commencing  or 
carrying  on  their  business,  provi.sions  which  result  in  more  favourable 
treatment than that accorded to branches of credit  institutions having their 
head office in the Community. 
2.  The  competent  authorities  shall  notify  the  Commission  and  the 
Banking Advisory Committee of all  authorizations for branches granted to 
credit institutions having their head office outside the Community , 
3.  Without prejudice to  paragraph  I,  the  Community  may,  through 
agreements concluded in accordance with the Treaty with one or more third 
countries, agree to apply provisions which, on the basis of the principle of 
reciprocity, accord to branches of a credit institution having its  head office 
outside  the  Community  identical  treatment  throughout  the  territory  of the 
Community. 
Article 25 
Cooperation with third countries' competent authorities 
regarding supervision on a consolidated basis 
l.  The Commission may submit proposals to the Council, either at the 
request of a Member State or on  its  own  initiative, for the  negotiation  Of 
agreements  with  one  or  more  third  countries  regarding  the  means  of 
exercising  supervision on a consolidated basis over: 
credit  institutions  the  parent undertakings  of which  have  their  head 
oftices situated in a third country, and 
credit institutions situated in third cotmtries the  parent undertakings of 
which, whether credit institutions or financial holding companies, have 










2.  The agreements referred to in paragraph I shalt in particular seek to 
ensure both: 
that the competent authorities of the Member States are able to obtain 
the  information  necessary  for  the  supervision,  on  the  basis  of their 
consolidated  financial  situations.  of credit  institutions  or  financial 
holding  companies  situated  in  the  Community  and  which  have  as 
subsidiaries credit institutions or financial  institutions situated outside 
the Community, or holding participation in such institutions, 
that the competent authorities of third countries are able to obtain the 
information  necessary for  the  supervision  of parent undertakings  the 
head  offices of which  are  situated  within. their  territories  and  which 
have as subsidiaries credit  institutions or financial  institutions situated 
in  one  or  more  Member  States,  or  holding  participation  in  such 
institutions. 
3.  The Commission and  the  Banking Advisory  Committee __  _ 
shall examine the outcome of the negotiations referred to in  paragraph I and 
the resulting situation. 
TITLEV 
PRINCIPLES AND TECHNICAL INSTRUMENTS 
for prudential supervision 
Chapter 1 
Principles of prudential supervision 
Article 26 
Competence of control of the home Member State 
1.  The prudential supervision of a credit institution, including that of 
the activities it carries on in accordance with Articles 18 and 19, shall be the 
responsibility  of the  competent  authorities  of the  home  Member  State, 
without  prejudice  to  those  provisions  of  this  Directive  which  give 






(as  amended  by  Directive 
92/30/EEC, Article 10 (2)) 
2.  Paragraph  I  shalt  not  prevent  supervision  on  a  consolidated  89/646/EE(: 
basis pursuant to this Directive.  Article 13 (3) 
Article 27 
Competence of the host Member State 
Host  Member  States  shall  retain  responsibility  in  cooperation  with  the 
competent authorities of the home Member State for  the supervision of the 
liquidity of the branches of credit institutions pending  further coordination. 
Without  prejudice  to  the  measures  necessary  for· the  reinforcement of the 
European  Monetary  System,  host  Member  States  shalt  retain  complete 
responsibility for  the  measures  resulting  from  the  implementation of their 
monetary  policies.  Such  measures  may  not  provide  for  discriminatory  or 
restrictive treatment based on the fact that a credit institution is authorized in 
another Member State. 
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(as amended by 92/30/EEC, 
Article 10 (2), 2nd indent) 
(adapted) 
89/646/EEC 
Article 14 (2) Article 18 
Collaboration concerning supervision 
The competent authorities of the Member States concerned shall collaborate 
closely in order to supervise the activities of credit institutions operating, in 
particular  by  having  established  branches  there,  in  one  or  more  Member 
States  other than that  in  which their  head  offices  are  situated.  They  shall 
supply  one  another  with  all  information  concerning  the  management  and 
ownership  of  such  credit  institutions  that  is  likely  to  facilitate  their 
supervision and the examination of  the conditions for their authorization. and 
all  information  likely  to  facilitate  the  monitoring  of such  institutions.  in 
particular with regard to liquidity. solvency. deposit guarantees, the limiting 
of large  exposures.  administrative  and  accounting  procedures  and  internal 
control mechanisms. 
Article 19 
On-the-spot verification of branches established 
in another Member State 
I.  Host Member States shall  provide that,  where a credit institution 
authorized in another Member State carries on its activities through a branch, 
the competent authorities of the home Member State may,  after having first 
informed  the  competent  authorities  of the  host  Member  State,  carry  out 
themselves  or  through  the  intermediary  of persons  they  appoint  for  that 
purpose on-the-spot verification of  the information referred to in Article 28 .  .. 
2.  The competent authorities of  the home Member State may also, for 
purposes of the verification of branches,  have  recourse to one  of the  other 
procedures laid down in Article 56 (7). 
3.  This Article shall not affect the right of the competent authorities of 
the host Member State to carry out,  in  the discharge of their responsibilities 




Article 7 (1) 
(as amended by 89/646/EEC, 





(as amended by 92/30/EEC, 
Article 10 (4) 
(Corrigendum, OJ No L 280, 24.9.1992, p. 54) 
89/646/EEC 
Article 15 AHicle30 
Exchange of information and professional secrecy 
I.  .  The Member States shall provide that all persons working or who 
have  worked  for  the competent  authorities,  as  well  as  auditors  or  experts 
acting  on  behalf of the  competent  authorities,  shall  be  bound  by  the 
obligation  of  professional  secrecy.  This  means  that  no  confidential 
information  which  they may  receive  in  the  course  of their duties  may  be 
divulged  to  any  person  or  authority  whatsoever,  except  in  summary  or 
collective form, such that individual institutions cannot be identified, without 
prejudice to cases covered by criminal iaw. 
Nevertheless,  where  a  credit  institution  has  been  declared  bankrupt or  is 
being  compulsorily  wound  up,  confidential  information  which  does  not 
concern third parties involved in attempts to rescue that credit institution may 
be divulged in civil or commercial proceedings. 
2.  Paragraph  I  shall  not  prevent  the  competent  authorities  of the 
various Member States from exchanging information in accordance with this 
Directive and with other Directives applicable to credit institutions.  That 
information  shall  be  subject  to  the  conditions  of  professional  secrecy 
indicat~d in paragraph l. 
3.  Member  States  may  conclude cooperation  agreements,  providing 
for  exchanges  of  information,  with  the  competent  authorities  of third 
countries  or  with  authorities  or  bodies  of third  countries  as  defined  in 
paragraphs  (5)  arid  {6)  only  if the  information  disclosed  is  subject  to 
guarantees of professional secrecy at least equivalent to those referred to in 
this  Artiele.  Such  exchange  of information  must  be  for  the  purpose  of 
performing the supervisory task ofthe authorities or bodies mentioned. 
Where  the  information originates  in  another Member  State,  it  may  not  be 
disclosed without the express agreement of the competent authorities which 
have  disclosed it and,  where appropriate, solely for the  purposes for  which 
thos_e authdrities gave their agreement. 
4.  Competent  authorities  receiving  confidential  information  under 
paragraphs l or 2 may use it only in the course of  their duties: 
to check that the conditions governing the taking-up of the business of 
credit  institutions  are  met  and  to  facilitate  monitoring,  on  a  non-
consolidated  or consolidated  basis,  of the conduct of such  business, 
especially with  regard  to  the  monitoring of liquidity,  solvency,  large 
exposures, and administrative and accounting procedures and internal 
control mechanisms, or 
to impose sanctions, or 
in  an  administrative  appeal  against  a  decision  of the  competent 
authority, or 
in  court  proceedings  initiated  pursuant  to  Article  33  or  to  special 
provisions provided for  in  this or in  other Directives  adopted  in  the 
field of  credit institutions. 
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771780/EEC 
Artlele 12 (1) and (2) 




Article ll  (3) 
(as amended by 98/33/EC, 
Article 1) 
771780/EEC 
Article 12 (4) and (5) 




• 5.  Paragraphs  I and 4 shall not preclude the exchange of information 
within a Member State, where there are two or more eonipetent authorities in 
the  same  Member  State,  or  between  Member  States,  between  competent 
authorities and: 
authorities entrusted with the public duty of supervising other financial 
organizations and insurance companies and the authorities responsible 
for the supervision of  financial markets, 
bodies invoived in the liquidation and bankrUptcy of credit institutions 
and in other similar procedures, 
persons responsible for carrying out statutory audits of the accounts of . 
credit institutions and other financial institutions, 
in the discharge of their supervisory functions,  and the disclosure to bodies 
which administer deposit•guarantee schetnes of information necessary to the 
exercise of their functions. The information received shall be subject  to the 
conditions of  professional secrecy indicated in paragraph I. 
6.  Notwithstanding paragraphs 1 to 4,  Member States may authorize 
exchanges of  information between, the competent authorities and: 
the authorities responsible for  overseeing the  bodies  involved  in  the 
liquidation  and  bankruptcy  of credit  institutions  and  other  similar 
procedures, or 
the  authorities  responsible  for  overseeing  persons  charged  with 
carrying out statutory audits of the accounts of  insurance undertakings, 
credit institutions, investment firms and other financial institutions. 
Member  States  which  have  recourse  to  the  provisions  of  the  first 
subparagraph shall require at least that the following conditions are met: 
the information shall be for the purpose of  performing the supervisory 
task referred to in the first subparagraph. 
information received  in  this context shall  be subject to the conditions 
of  professional secrecy imposed in paragraph i. 
where the information originates in  another Member State, it may not 
be  disClosed  \vithout  the  express  agreement  of  the  competenr 
authorities which have disclosed it  and,  where appropriate, solely for 
the purposes for whieh those authorities gave their agreement. 
Member  States  shall  communicate  to  the  Commission  and  to  the  other 
Member States the  name of the authorities which  may  receive  information 
pursuant to this paragraph .. 
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7117801F.,EC 
Article 1l (4) and (S) 
(as amended by 89/646/EEC, 
Article 16) 
(adapted) 
'  771180/EEC 
Artiele 12 (5) (il) 
(as amended by 9Sii6/EC, 
Article 4 (l)) 
(adapted) 7.  Notwithstanding paragraphs  I to 4,  Member States may,  with the 
aim of  strengthening the stability, including integrity, of the financial system, 
authorize the exchange of  information between the competent authorities and 
the  authorities  or  bodies  responsible  under  law  for  the  detection  and 
investigation ofbreaches of  company law. 
Member States which have recourse to the provision in the first subparagraph 
shall require at least that the following conditions are met: 
the information shall be for the purpose of performing the task referred 
to in the first subparagraph, 
information received in this context shall be  su~ject to the conditions of 
professional secrecy imposed in paragraph I, 
where the information originates in another Member State, it may not be 
disclosed without the express agreement of the  competent authorities 
which have disclosed it and, where appropriate, solely for the purposes 
for which those authorities gave their agreement. 
Where,  in a Member State, the authorities or bodies referred to in the first 
subparagraph perform their task of  detection or investigation with the aid, in 
view of their specific competence, of persons appointed for that purpose and 
not employed in the public sector, the possibility of exchanging information 
provided for in the first subparagraph may be extended to such persons under 
the conditions stipulated in the second subparagraph. 
In  order  to  implement  the  third  indent  of the  second  subparagraph,  the 
authorities or bodies referred to in the first subparagraph shall communicate 
to the competent authorities which have disclosed the information, the names 
and precise responsibilities of  the persons to whom it is to be sent. 
Member  States  shall  communicate  to  the  Commission  and  to  the  other 
Member States the  names of the authorities  or  bodies  which  may  receive 
information pursuant to this paragraph. 
Before 31  December 2000, the Commission shall  draw up  a report on the 
application of  the provisions of  this paragraph. 
8.  This  Article  shall  not  prevent  a  competent  authority  from 
transmitting: 
to  central  banks  and  other  bodies  with  a  similar  function  in  their 
capacity as monetary authorities, 
where  appropriate.  to  other  public  authorities  responsible  for 
overseeing payment systems, 
information intended for the performance of their task,  nor shall  it  prevent 
such authorities or bodies from communicating to the competent authorities 
such  information  as  they  may  need  for  the  purposes  of  paragraph  4. 
Information  received  in  this  context shall  be  subject  to  the  conditions of 
professional secrecy imposed in this Article. 
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771780/EEC 
Article 12 (5) (b) 
(as amended by 95/26/EC, 
Article 4 (3)) 
77/780/EEC 
Article 12 (6) 
(as amended by 95/26/EC, 
Article 4 (4)) 9.  In  addition,  notwithstanding  the  prov1s1ons  referred  to  in 
paragraphs  1 and 4,  the  Member States  may,  by  virtue  of provisions  laid 
down  by  law,  authorize  the  disclosure  of certain  information  to  other· 
departments  of their  central  government  administrations  responsible  for 
legislation  on  the  supervision  of credit  institutions,  tinancial  institutions, 
investment  services  and  insurance  companies  and  to  inspectors  acting  on 
behalf of  those departments. 
However, such disclosures may be made only where necessary for reasons of 
prudential control. 
However, the Member States shall provide that  information received  under 
paragraphs 2 and 5 and that obtained by means of  the on-the-spot verification 
referred  to  in  Article 29 (I) and  (2) may  never be  disclosed  in  the  cases 
referred to in this paragraph except with the express consent of the competent 
authorities which disclosed the information or of  the competent authorities of 
the Member State in which on-the-spot verification was carried out. 
10.  This  Article  shall  not  prevent  the  competent  authorities  from 
comm-unicating the information referred to in  paragraphs 1 to 4 to a clearing 
house or other similar body recognized under national law for the provision 
of clearing or settlement services for one of their Member States' markets if 
they consider that it is necessary to communicate the information in order to 
ensure  the  proper  functioning  of those  bodies  in  relation  to  defaults  or 
potential  defaults  by  market  participants.  The  information  received  in  this 
context shall be subject to the conditions of professional secrecy imposed in 
paragraph  I.  The  Member  States  shall,  however,  ensure  that  information 
received  under  paragraph  2  may  not  be  disclosed  in  the  circumstances 
referred  to  in this paragraph  without the express consent of the competent 
authorities which disclosed it. 
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771780/EEC 
Article 12 (7) 
(as amended by 89/646/EEC, 
Article 16) 
77/780/EEC 
Article 12 (8) 
(as amended by 95/26/EC, 
'  Article 4 (6)) Artie/~  31 
Duty of persons responsib-le for the legal control of 
annu~tl ancJ consolidated accounts 
I.  Mc;:mb~r States shall provide; at least that: 
(a) .  any  person  authorized  within  the  meaning  of Council  J)irective 
84/253/EEC(l), performing in a credit institution the task described in 
Article  51  of Council  Directive  78/660/EEc<2>,  or  Article  37  of 
Council  Directive  83/349/EEC,  or  Article  31  of  Directive 
8$/6ll/EEC(3), gr any other stat1.1tory  tas~ shall have a duty to report 
promptly to the competent authorities any fact or decision concerning 
that institution of which he hl'IS  become aware while carrying out that 
task which is liable to: 
constitute  a  material  breach  of  the  laws,  regulations  or 
administrative; provisions which lay {!own the conditions governing 
authorization or which specifically govern pursuit of the activities 
of  credit instit1,1tiops, or 
affect the continuous functioning ofthe credit institution, or 
lead  to  refusal  to  certify  the  accounts  or  to  the  expression  of 
reservations; 
(b)  that person shall likewise; have a duty to report any fact and decisions 
of which he· bc;comes  aware in  the  course of carrying  out a  task as 
described io (a) in an undertaking having close;  links r¢$ulting from a 
control  relathmship  witll  the  qredit  ipstitution  within  which  lle  is 
carrying 01Jt the abovemc;:ntioned task. 
2.  The  disclosure  in  good  faith  to  the  competent  authorities,  by 
persons a1,1thorized within the  meaning of Directive 84/253/EEC, of  anY fact 
or decision referred to in  p!lragraph  I  shall  not  constitute a breach of any 
restriction  on  disclosiJre  of information  imposed  by  contract  or  by  any 
legislative,  r~gulatpry or administrative provision and shall not involve; suc:h 
persons in liability of  any kind. 
Article31 
Power ofsanctjoq of the competent authorities 
Without prejudice to the procedures for tile withdrawal of authorizations and 
the provisions of criminal  law,  the  Member States shall  provide that their 
respective competent authorities may,  as against cn;dit institutions or those 
who effectively control the business of credit institutions which breach laws, 
regulations or administrative provisions concerning the supervision or pursuit 
of their activities, adopt or impose in  respect of them penalties or measures 
aimed  specifically  at  ending  observed  breaches  or  the  causes  of such 
breaches.  · 
(I)  OJ L 126, 12. 5.  1984, p. 20. 
771780/Ef,C 
Article lla 





(2)  OJ L 222, 14. 8.  1978, p.  11. Directive as ll!st amended by Directive 94/8/I:C (OJ No L 82, 25. 3.  1994, p. 33). 
(3)  OJ L 375,31.12.1985, p. 3.  Directive as last amended by Directive 95126/EC . 
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Article33 
Right to apply to the courts 
Member  States  shall  ensure  that  de{:isions  taken  in  respect  of a  credit 
institution  in  pursuance of laws,  regulations  and administrative  provisions 
adopted  in  accordance  with  this Directive  may  be  subject  to the right to 
apply to the courts. The same shall apply where no decision is taken within 
six months of its submission  in  respect of an application for  authorization 
which contains all the information required under the provisions in force; 
Chapter 2 





I.  Wherever  a  Member  State  lays  down  by  l~jw,  regulation  or 
administrative  action  a  provision  in  implementation  of  Comm!lnity 
legislation  concerning  the  prudential  supervision  of an  operative  credit 
institution which uses the term or refers to the concept" of  own funds, it  shall 
bring this term or concept into line with the definition given in  parpgr~Jphs 
2, 3 and 4 and Articles 35 to 38. 
2.  S!l!:>ject to the limits imposed in Article 38, the unconsolidated own 
funds of  credit institutions shall consist of  the following items: 
(I)  capital within the meaning of  Article 22 of  Directive 86/635/EEC, in so 
far as it has been paid up, plus share  p~emium accounts but excluding 
cumulative preferenti~l shares;  . 
(2)  reserves within the meaniqg of  Article 23 of Directive 86/635/EEC and 
protits an4 losses brought forward as a result of the application of the 
final profit or loss. The Member States may permit inclusion of interim 
profits before a form11l  decision  has  been  taken  only if these  profits 
have  been  verified  by  persons  responsible  for  the  auditing  of the 
accounts  and  if it  is  pro.ved  to  the  satisfaction  of the  competent 
authorities that the amount thereof has  been  evaluated in  ~cordance 
with the  principles set out in Directive 86/635/EEC and  is net of any 





Article 1 (1) 
(adapted) 
891299/EEC 
Article l  (1) 
(adapted) (3)  funds  for  general  banking risks  within  the  meaning of Article  38 of 
Directive 86/635/EEC; 
(4)  revaluation  reserves  within  the  meaning  of Article  33  of Directive 
78/660/EEC; ---
(5)  value  adjustments within the meaning  of Article  37  (2)  of Directive 
86/635/EEC; 
(6)  other items within the me~ing  of  Article 35; 
(7)  the  commitments  of the  members  of credit  institutions  set  up  as 
cooperative  societies  and  the  joint  and  several  commitments  of the 
borrowers of certain  institutions organized as  funds,  as  referred to  in 
Article 36 (1); 
(8)  fixed-term cumulative preferential shares and subordinated loan capital 
as referred to in Article 36 (3). 
The following items shall be deducted in accordance with Article 38: 
(9)  own shares at book value held by a credit institution; 
(10)  intangible  assets  within  the  meaning  of Article  4  (9)  ('Assets')  of 
Directive 86/635/EEC; 
(II)  material losses of  the .current financial year; 
( 12)  holdings  in  other credit and  financial  institutions amounting to more 
than  10  %  of their capital,  subordinated  claims  and  the  instruments 
referred to in  Article 35 which a credit institution holds in  respect of 
credit and financial  institutions in  which it has holdings exceeding 10 
%  -
of  the capital in each case. 
Where  shares  in  another  credit  or  financial  institution  are  held 
temporarily  for  the  purposes· of  a  financial  assistance  operation 
designed  to  re-organise  and  save  that  institution,  the  competent 
authority may waive this provision; 
(13)  holdings in other credit and financial  institutions of  up to 10% of their 
capital,  the  subordinated  claims  and  the  instruments  referred  to  in 
Article  35 which  a  credit  institution  holds  in  respect  of credit  and 
financial institutions other than those referred to  in  point 12 in  respect 
of the amount of the total of such  holdings, subordinated claims and 
instruments which exceed  I  0 % of that credit institution's own funds 
calculated before the deduction of  items in  point 12 and in this point. 
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89/299/EEC 
Article 2 ( 1) 
(adapted) __  Pending subsequent coordination  of the  provisions on  consolidation, 
Member States may provide that, for the calculation of unconsolidated own 
funds, parent companies subject to supervision on a consolidated basis need 
not deduct their holdings in other credit institutions or financial  institutions 
which are included iri the consolidation. This provision shall apply to all the 
prudential rules harmonized by Community acts. 
3.  The concept of  own funds as defined in points 1 to 8 of  paragraph 2 
embodies a maximum number of items and amounts.  The use of  those items 
and the fixing of lower ceilings, and the deduction of items other than those 
listed in points 9 to 13  of paragraph 2 shall be left to  the discretion of the 
Member  States.  Member States  shall  nevertheless  be  obliged  to  consider 
increased convergence with a view to a common definition of  own funds. 
To that end, the Commission shall, by 1 January 1996 at the latest, submit 
a report to the European Parliament and to the Council on the application of. 
this Article and Articles 35 to 39, accompanied, where appropriate, by such 
proposals  for  amendment  as  it  shall  deem  necessary.  Not  later  than  1 
January 1998, the European Parliament and  the Council shall,  acting in 
accordance with the procedure laid down in Article 251 of  the Treaty and 
after  consultation  of the  Economic  and  Social  Committee,  examine  the 
definition  of own  funds  with  a view  to  the  uniform  application  of the 
common definition. 
4.  The items listed in points 1 to 5 of paragraph 2 must be available 
to  a credit  institution for  unrestricted and  immediate  use  to  cover risks  or 
losses as soon as these occur. The amount must be net of  any foreseeable tax 
charge at the moment of its calculation or be suitably adjusted in  so far  as 
such tax charges reduce the amount up to which these items may be applied 
to cover risks or losses. 
Artic/e35 
Other items 
1.  The concept of own  funds  used  by  a Member  State may  include 
other items  provided  that,  whatever their  legal  or accounting  designations 
might be, they have the following characteristics: 
(a)  they are freely available to the credit institution to cover normal banking 
risks where revenue or capital losses have not yet been identified; 
(b)  their existence is disclosed in internal accounting records; 
(c)  their amount is determined  by the management of the  credit institution, 
verified  by  independent  auditors,  made  known  to  the  competent 
authorities and placed under the supervisic:m of  the latter. __  _ 
79 
89/299/EEC 
Article 2 (1) 
(adapted) 
89/299/EEC 
Article 2 (2) 
(adapted) 
89/299/EEC 
Article 2 (3) 
89/299/EEC 
Article 3 
(adapted) 2.  Securities  of indeterminate  d1.1n1tion  and  other  instruments  that 
fulfil the following conditions may also be accepted as other items: 
(a)  they may not be reimbursed on the bearer's initiative or without the prior 
agreement of  the competent authority; 
(b)  the  debt  agreement  nwst provide for  the  credit institution  to  have  the 
option of deferring the payment of interest on the debt; 
(c)  the lender's claims on the credit institution must be wholly subordinated 
to those ofall non-subordinated creditors; 
(d)  the documents governing the issue of the securities must provide for debt 
and  unpaid  interest  to  be  such as  to  absorb  losses,  whilst  leaving  the 
credit institution in a position to continue trading; 
(e)  only fully paid-up amounts shall be t~tken into account. 
To  these  may  be  added  cumulative  preferential  shares  other  than  those 
referred to in point 8 of  Article 34 (2). 
Article 36 
Other provisions concerning own funds 
I.  The commitments of the members of credit  institutions set up  as 
cooperative societies referred to  in point 7 of Article 34 (2),  shall comprise 
those societies' uncalled capital, together with the legal  commitments of the 
members of those cooperative societies to  make  additional  non-refundable 
payments should the credit  in~titution incur a loss,  in  which case it must be 
possible to demand those payments without delay. 
The  joint  and  several  commitments  of borrowers  in  the  case  of credit 
institutions  organized  as  funds  shall  be  treated  in  the  same  way  as  the 
preceding items. 
All such items may be included in own funds in  so far as they are counted as 
the own funds of  institutions of  this category under national law. 
2.  Member States shall not include in  the own funds of public credit 
institutions  guarantees  which they or their local  authorities extend to  such 
entities. ___  _ 
3.  Member States or the competent authorities may include fixed-term 
cumulative  preferential  shares referred  to  in  point 8 of Article 34 (2)  anq 
subordinated  loan  capital  referred  to  in  that  provision  in  own  funds,  if 
binding  agreements  exist  under  which,  in  the  event of the  bankruptey  or 
liquidation  of the  credit  institution,  they  rank after the  claims of all  other 
creditors and are not to be repaid until all other debts outstanding at the time 








• Suborc;JinatQd loan capital must  al~o fultil the following criteria; 
(a)  only fully paid.up funcls may be taken into account;· 
(b)  the  !o~J.ns involved  must have  an  original  maturity of at  least five  years, 
after which they  may  be  repaid;  if the  maturity of the debt is  not fixed, 
they shall be repayable only subject to five years' notice unless the loans 
are no longer considered as own funds or unless toe  prior consent of the 
competent authorities  is  specifically  required  for  early  repayment.  The 
competent authorities  may  grant  permission  for  the  early repayment of 
such loans provided the request is made at the initiative of the issuer and 
the solvency of  the credit institution in question is not affected; 
(c)  the  extent  to  which  they  may  rank  as  own  funds  must  be  gradually 
reduced during at least the last five years before the repayment date; 
(d)  the  loan  agreement  must  not  include  any  clause  providing  that  in 
specified  circumstances,  other  than  the  wincling·up  of  the  Crlldit 
institution, the debt will  become repayable  before the agreed  repayment 
date. 
Artlcle37 
Calc11lation of own fl!nds on a consolidllted b11sis 
I.  When:  the calculation  is  to  be  made  on  a consolidated  basis,  the 
consolidated amounts relating to the items listed under Article 34 (2) shall be 
used in accordance with the rules laid down  in Articles 52 to 56. Moreover, 
the  following  may,  when  they  are  credit  ('negative')  items,  be  reg~J,rded as 
consolidated reserves for the calc1.dation of own funds: 
any  minority  interests  within  the  meaning  of Article  41  pf Directive 
83/349/EEC, where the global integration method is use'-1, 
the first  consolidation difference  within  the  meaning  of Articles  19,  30 
and 31  ofDirective 83/349/EEC, 
the  translation  differences  included  in  consolidated  reserves  in 
accordance with Article 39 (6) of Directive 86/635/EEC. 
any  difference  resulting  from  the  inclusion  of certain  participating 
interests  in  accordance  with  the  method  pr~scribed  in  Article  33  of 
Directive 83/349/EEC. 
2.  Where the above are debit ('ppsitive') items. they must be deducted 







(adapted) Article 38 
Deductions and limits 
I.  The items referred  to  in  points 4 to  8 of Article 34 (2), __  _ 
shall be subject to the following limits: 
(a)  the total of  the items in points 4 to 8 may not exceed a maximum of 
100% ofthe items in points I plus 2 and 3 minus 9,  10 and II; 
(b)  the total of  the items in points 7 and 8 may not exceed a maximum of 
50% of  the items in points I plus 2 and 3 minus 9,  I 0 and II; 
(c) the total of  the items in points 12 and  13  shall be deducted from the total 
of  the items. 
2.  The  competent  authorities  may  authorize  credit  institutions  to 
exceed  the  limit  laid  down  in  paragraph  I  in  temporary  and  exceptional 
circumstances. 
Article 39 
Provision of proof to the competent authorities 
Compliance with the conditions laid down in Article 34 (2), (3) and (4) and 






I.  The  solvency  ratio  expresses  own funds,  as  defined  in 
Article 41, as  a proportion of total assets and  otl-balance-sheet items,  risk-
adjusted in accordance with Article 42. 
2.  The solvency ratios of credit institutions which are  neither parent 
undertakings  as  detined  in  Article  I  of  Directive  83/349/EEC,  nor 
subsidiaries of  such undertakings shall be calculated on an individual basis. 
3.  The  solvency  ratios  of  credit  institutions  which  are  parent 
undertakings shall be calculated on a consolidated basis  in  accor.dance with 
the  methods  laid  down  in  this  Directive  and  in  Directive 
861635/EEC. 
4.  The  competent  authorities  responsible  for  authorizing  and 
supervising a parent undertaking which is a credit institution may also require 
the calculation of a subconsolidated or unconsolidated ratio in respect of  that 
parent  undertaking  and  of any  of its  subsidiaries  which  are  subject  to 
authorization  and  supervision  by  them.  Where  such  monitoring  of the 
satisfactory allocation of capital within  a banking group  is  not carried out, 
other measures must be taken to attain that end. 
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89/299/EEC 
Article 6 (1) and (4) 
(as amended by 91/633/EEC, 




Article 3 (1) to (4) 
(as amended by 92/30/EEC, 
Article 10 (2), 3rd indent) 
(adapted) 5.  Without  prejudice  to  credit  institutions'  compliance  with  the 
requirements of paragraphs 2, 3  and 4,  and of Article 52  (8)  and (9),  the 
competent  authorities  shall  ensure  that  ratios  are  calculated  not  less  than 
twice  each  year,  either  ·by  credit  institutions  themselves,  which  shall 
communicate the results and any component data required to the competent 
authorities, or by the competent authorities, using data supplied by the credit 
institutions.  · 
6.  The  valuation  of assets  and  off-balance~sheet  items  shall  be 
effected in accordance with Directive 86/635/EEC. __  _ 
Article 41 
The numerator: own funds 
Own  funds  as  defined  in  this  Directive shall  form  the  numerator of the 
solvency ratio. 
Article42 
The denominator: risk-adjusted assets aQd 
off-balance-sheet items 
1.  Degrees of  credit risk, expressed as percentage weightings, shall be 
assigned  to  asset  items  in  accordance  with  Articles  43  and  44,  and 
exceptionally Articles 45, 62  and 63. The balance-sheet value of each asset 
shall then be multiplied by the relevant weighting to produce a risk-adjusted 
value. 
2.  In the case of  the off-balance-sheet items listed in Annex II, a two-
stage calculation as prescribed In Article 43 (2) shall be used. 
3.  In the case of the off-balance-sheet items referred to  in  Article 43 
(3),  the  potential  costs of replacing contracts  in  the  event of counterparty 
default shall· be  calculated by means of one of the two methods set out in 
Annex  Ill. Those  costs  shall  be  multiplied  by  the  relevant  counterparty 
weightings in Article 43 (I), except that the I 00 % weightings as provided 
for  there  shall  be  replaced  by  50  %  weightings  to  produce  risk-adjusted 
values. 
4.  The total of the risk-adjusted values of the assets and off-balance-









89/647/EEC  ~ 
Article 5 (1) and (2) 
89/647/EEC 
Article 5 (3) 
(as last amended by 98/33/EC 
Article 2 (2)) 
1
89/647/EEC 
Article 5 (4) Article 43 
Risk weightings 
I.  The following weightings shall be applied to the various categories 
of asset items, although the competent authorities may fix  higher weightings · 
as they see fit 
(a)  Zero weighting 
(I)  cash in hand and equivalent items; 
(2)  asset items constituting cfaims on Zone A central governments and 
central banks; 
(3)  asset items constituting claims on the European Communities; 
(4) 
(5) 
asset  items  constituting  claims  carrying  the  explicit  guarantees  of 
Zone  A central  governments and  central  banks  or of the  European 
Communities; 
asset  items  constituting  claims  on  Zone  B  certtral  governments  and 
central banks denominated and funded in  the national currencies of the 
borrowers; 
(  6)  asset  items constitUting claims carrying the explicit guarantees of Zone 
B central governments and central banks denominated and funded in the 
national currency common to the guarantor and the borrower; 
(7)  asset items secured, to the satisfaction of the competent authorities, by 
collateral  in  the  form  of Zone A  central  government  or central  bank 
securities or securities issued by the European Communities or by cash 
deposits placed with the lending institution or by certificates of deposit 
or similar instruments issued by and lodged with the latter; 
(b)  20 %Weighting 







asset items constituting claims on mliltilateral development banks; 
asset  items  constituting  claims  carrying  the  explicit  guarantee  of the 
European Investment Bank; 
asset  items  constituting  claims  carrying  the  explicit  guarantees  of 
multilateral development banks; 
asset items constituting claims on Zone A regional governments or local 
authorities, subject to Article 44; 
asset items constituting daims carrying the explicit guarantees of Zone 
A regional governments or local authorities, subject to Article 44; 
asset  items  constituting  claims  on  Zmie  A  credit  institutions  but  not 
constituting such institutions' own funds;  · 
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89i647/EEC 
ArtiCle 6 (1) 
89/647/EEC 
Atticltdi (1) 
(as amended by 95/15/EC, 
Article l) 
89/647/EEC 
Article 6 (I) 
(adapted) {8)  asset items constituting claims with a maturity of one year or less, on 
Zone  B  credit  institutions,  other  than  securities  issued  by  such 
institutions which are recognized as components oftheir own funds; 
(9)  asset  items  carrying  the  explicit  guaran~ees  of  Zone  A  credit 
institutions; 
(I 0)  asset  items constituting claims  with  a  maturity of one year or less 
carrying the explicit guarantees of  Zone B credit institutions; 
(II)  asset items secured,  to the satisfaction of the competent authorities, 
by  collateral  in  the  form  of securities  issued  by  the  EIB  or  by 
multilateral development banks; 
( 12)  c_ash items in the process of  collection; 
(c)  50 %weighting 
(1)  loans  fully  and  completely  secured,  to  the  satisfaction  of  the 
competent authorities, by mortgages on  residential property which is 
or will  be  occupied  or let  by  the  borrower.  · and  loans. fully  and 
completely secured, to the satisfaction of the competent authorities, 
by  shares  in  Finnish .residential  housing  companies,  operating  in 
accordance  with  the  Finnish. Housing  Company  Act  of 1991  or 
subsequent equivalent legislation,  in  respect of residential  property 
which is or will be occupied or let by the borrower; 
"mortgage-backed securities' which may be  treated as  loans referred 
to  in  the first  subparagraph  or  in  Article  62  (I), if the  competent 
authorities consider, having regard to the legal framework in force  in 
each Member State, that they are equivalent in  the light of the credit 
risk.  Without  prejudice  to  the  types  of securities  which  may  be 
included in and are capable offulfilling the conditions in this point I, 
'mortgage-backed  securities'  may  include  instruments  within  the 
meaning  of Section  B  (I) (a)  and  (b)  of the  Annex  to  Council 
Directive 93/22/EEC of I  0 May  1993  on investment services in  the 
securities  field(l).  The  competent  authorities  must  in  particular  be 
satisfied that: 
(i)  such  securities  are  fully  and  directly  backed  by  a  pool  of 
mortgages which are of the same nature as those defined in the 
first subparagraph or in Article 62 (I) and are fully performing 
when the mortgage-backed securities are created; 
(ii)  an  acceptable high-priority charge on the  underlying mortgage 
asset  items  is  held  either  directly  by  investors  in  mortgage-
backed securities or on  their  behalf by  a  trustee or mandated 
representative  in  the  same  proportion  to  the  securities  which 
they hold. 
(2)  prepayments and accrued  income:  these assets shall  be  subject to the 
weighting corresponding to the counterparty where a credit institution 
is  able  to  determine  it  in  accordance  with  Directive  86/635/EEC. 
Otherwise,  where  it is  unable  to  determine the  counterparty,  it  shall 
apply a flat-rate weighting of  50%; 
89/647/EEC 
Article 6 (1) 
(adapted) 
(as amended by 95/1/EC, Euratom, 
ECSC - Annex I, point XI, B, III, 2 
(a)) 
89/647/EEC 
Article 6 (1) 
(as amended by 98/32/EC 
Article 1 (I)) 
(adapted) 
89/647/EEC 
Article 6 (I) 
{I)  OJ L 141, II. 6.  1993, p. 27. Directive as last amended by Directive 95/26/EC (OJ L 168, 18. 7.  1995, p.  7). 
85 (d)  100% weighting 
(I)  asset  items constituting claims on  Zone B central  governments and 
central banks except where denominated and funded  in  the national 
currency of  the borrower; 
(2)  asset  items constituting claims on  Zone B regional  governments or 
local authorities; 
(3)  asset items constituting claims with a maturity of more than one year 
on Zone B credit institutions; 
(4)  asset items constituting claims on the Zone A and Zone B non-bank 
sectors; 
(5)  tangible "Assets" within the meaning of Article 4 {10) of Directive 
86/635/EEC; 
(6)  holdings of shares,  participation and  other components of the  own 
funds  of other credit  institutions which  are  not  deducted  from  the 
own funds of  the lending institutions; 
(7)  all other assets except where deducted from own funds. 
2.  The following treatment shall apply to  off:·balance-sheet  items other 
than those covered in paragraph 3. They shall tirst be grouped according to the 
risk groupings set out in Annex II. The full  value of the full-risk items shall be 
taken into account, 50 % of  the value of  the medium-risk items and 20 % of  the 
medium/low-risk items,  while the value of low-risk items shall  be set at zero. 
The second stage shall be to multiply the off-balance-sheet values,  adjusted as 
described above, by the weightings attributable to the relevant counterparties in 
accordance  with  the  treatment  of asset  items  prescribed  in  paragraph  1 and 
Article 44.  In  the case of asset sale  and  repurchase  agreements  and  outright 
forward  purchases,  the  weightings  shall  be  those  attaching  to  the  assets  in 
question and not to the counterparties to the transactions. The portion of  unpaid 
capital subscribed to the European Investment Fund may be weighted at 20 %. 
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89/647/EEC 
Article 6 ( 1) 
(adapted) 
89/647/EEC 
Article 6 (2) 
(as amended by 98/33/EC 
Article 2 (3) (a)) 3.  The methods set out in Annex III shall be  applied  to  the  off-balance-sheet 
items listed in Annex IV except for: 
contracts traded on recognised exchanges, 
foreign-exchange  contracts  (except  contracts  concerning  gold)  with  an 
original maturity of 14 calendar days or less. 
Until 31  December 2006, the competent authorities of Member States may 
exempt from the application of  the methods set out in Annex III over-the-
counter (OTC) contracts cleared by a clearing house where the latter acts as 
the legal counterparty and all participants fully collateralise on a daily basis 
the  exposure  they  present  to  the  clearing  house,  thereby  providing  a 
protection  covering  both  the  current  exposure  and  the  potential  future 
exposure.  The  competent  authorities  must  be  satisfied  that  the  posted 
collateral gives the same  level  of protection as  collateral which complies 
with  paragraph  l(a) (7)  and  that  the  risk  of a  build-up  of the  clearing 
house's  exposures  beyond  the  market  value  of  posted  collateral  is 
eliminated.  Member States shall  inform  the  Commission of the  use  they 
make of  this option. 
4.  Where off-balance-sheet items carry explicit guarantees, they shall 
be weighted  as  if they had been incurred on  behalf of the  guarantor rathet 
· than the counterparty. Where the potential exposure arising from off-balance-
sheet transactions is fully and completely secured, to  the satisfaction of the 
competent authorities,  by any of the  asset items  recognized as collateral in 
points (a) (7) and (b) (II) of paragraph  I, weightings of 0 % or 20 % shall 
apply depending on the collateral in question. 
The Member States may apply a 50 % weighting to off-balance-sheet items 
which are sureties or guarantees having the character of  credit substitutes and 
which are fully guaranteed, to the satisfaction ofth~ competent authorities, by 
mortgages meeting the conditions set out in  paragraph (I) (c) (1), subject to 
the guarantor having a direct right to such collateral: 
89/647/EEC 
Article 6 (3) 
(as amended by 98/33/EC 
Article 2 (3) (b)) 
(adapted} 
89/647/EEC 
Article 6 (4) 
(as amended by 98/33/EC 
Article 2 (3) (c)) 
5.  Where asset and off-balance-sheet items are given a lower weighting  89/647/EEC 
because of the  existence of explicit guarantees or collateral  acceptable  to  the  Article 6 (5) 
competent authorities, the lower weighting shall apply only to that part which is 
guaranteed or which is fully covered by the collateral. 
87 Article44 
·Weighting of  claims for regional governments 
or local authorities of  the Member States 
l.  Notwithstanding the requirements of  Article 43 (1) (b), the Member 
States may fix  a weighting of 0 % for their own regional governments and 
local authorities if there is no difference in risk between claims on the latter 
and  claims  on  their  central  governments  because  of the  revenue-raising 
powers of  the regional governments and local authorities and the existence of 
specific  institutional  arrangements  the  effect of which  is  to  reduce  the 
chances of defautt by the  latter.  A zero•weighting fixed  in  accordance with 
these criteria shall apply to claims on and off-balahCe-sheet items incurred on 
behalf of the  regional  goverttments  and  local  authorities  in  question  and 
claims on others and off-balance-sheet items incurred on behalf of  others  and 
guaranteed by those regional governments and local authorities or secured, to 
the satisfaction of the competent authorities concerned,  by collateral in  the 
form of  securities issued by those regional gover,nments or local authorities. 
2.  The Member States shall notify the Commission if they believe a 
zero-weighting to be justified according to the criteria laid down in paragraph 
I.  The Commission  shall  circulate that information.  Other  Member  States 
may  offer the  credit  institutions  under the  supervision  of their competent 
authorities the possibility of  applying a zero-weighting where they undertake 
business with  the  regional  governments  or local  authorities  in  question  or 
where they hoid claims guaranteed by the latter,  including collateral  in  the 




(as amended by 98/33/EC 
Article 2 (4)) Artic/e45 
Other weighting 
l.  Without prejudice to Article 44 (I) the Member States may apply a 
weighting of  20 % to asset items which are secured, to the satisfaction of  the 
competent authorities concerned, by collateral in the form of  securities issued 
by Zone A regional governments or locallluthorities, by deposits placed with 
Zone A credit institutions other than the lending institution, or by certificates 
of  deposit or similar instruments issued by such credit institutions. 
2.  1he Member States may apply a \veighting of 10 % to claims on 
institutions specializing in  the inter-bank  and  public-debt markets  in their 
home  Member  States  and  subject  to· close  supervision  by  the  competent 
authorities where those asset items are fully and completely secured, to the 
satisfaction of the competent authorities of the  home Member States,  by a 
cotnbinatiort of  asset items mentioned in Article 43 (I) (a) and (b) recognized 
by the latter as constituting adequate collateral. 
3.  The Member States shall notifY the Commission of any provisions 
adopted  pursuant  to  paragraphs  I  and  2  and  of the  grounds  for  such 
provisions. The Commission shall fotward  that information to the Member 
States. The Commission shall periodiCally examine the implications of  those 
· provisions in  order to  ensure that they  do  not result  in  any distortions of 
competition.  ' 
Article 46 
Administrative bodies and non-commercial undertakings 
For the purposes of  Article 43 (I) (b), the competent authorities may include 
within  the  con£ept  of regional  governments  and  local  authorities  non-
commercial  administrative  bodies  responsible  to  regional  governments  or 
local  authorities, and those non-commercial  undertakings owned by central 
governments, regional governments, local authorities or authorities which, in 
the view of the competent authorities,  exercise the same responsibilities as 
regional and local authorities. 
The competent authorities may also  include within  the  concept of regional 
governments  and  local  authorities,  churches  and  religious  communities 
constituted in  the form of a legal  person under public  law,  in  so fat as they 
raise taxes in accordance with legislation conferring on them the right to do 
so. However, in this case the option set out in Article 44 shall not apply. 
Artlcle47 
Solvency ratio level 
I.  _. -·-· Credit  institutions  shall  be  required  permanently  to 
maintain the ratio defined in Article 40 at a level of  at least 8 %. 
2.  Notwithstanding  paragraph  I,  the  competent  authorities  may 
prescribe higher minimutn ratios as they consider appropriate. 
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89/647/EEC 
Article 8 {1) 
(as amended by 98/33/EC 
Article 2 (S)) 
89/647/EEC 
Article 8 (2) and (3) 
(adapted) 
89/641/EEC 
Article 2 (2) 
(adapted) 
89/647/EEC 
Article 2 (2) 
(as amended by 98/33/EC 





3.  If the ratio falls below 8 %the competent authorities shall ensure 
that the credit institution in question takes appropriate measures to restore the 




Reporting of  large exposures 
1.  A credit institution's exposure to a client or group of connected 
clients shall be considered a large exposure where its value is equal to or 
exceeds l 0 % of  its own funds. 
2.  A credit institution shall report every large exposure within the 
meaning of paragraph 1 to the competent authorities. Member States shall 
provide that reporting is to be carried out, at their discretion, in accordance 
with one of  the following two methods: 
reporting of all large exposures at least once a year, combined with 
reporting  during  the  year  of all  new  large  exposures  and  any 
increases in existing large exposures of at least 20 % with respect to 
the previous communication, 
reporting of  all large exposures at least four times a year. 
3.  Exposures exempted under points (a), (b), (c), (d), (f), (g) and (h) 
of  Article 49 (7) need not, however, be reported as laid down in paragraph 
2. The reporting frequency laid down in  the second indent of paragraph 2 
may be reduced to twice a year for the exposures referred to in points (a), 
(b), (c), (d), (t), (g) and (h) of Article 49 (7) and also in  paragraphs (8), 
(9) and (10). 
4.  The  competent  authorities  shall  require  that  every  credit 
institution  have  sound  administrative  and  accounting  procedures  and 
adequate internal  control mechanisms for the purpose of identifying and 
recording all large exposures and subsequent changes to  them,  as  defined 
and required by this Directive, and for that of monitoring those exposures 
in the light of  each credit. institution's own exposure policies. 
Where a credit institution invokes paragraph 3, it shall keep a record of  the 
grounds advanced for at least one year after the event giving  rise to the 









(adapted) Article 49 
Limits on large exposures 
I.  A credit institution may not incur an exposure to a client or group 
of  connected clients the value of  which exceeds 25 % of  its own funds. 
2.  Where  that  client  or group  of connected  clients  is  the  parent 
undertaking  or  subsidiary  of the  credit  institution  and/or  one  or  more 
subsidiaries  of  that  parent  undertaking,  the  percentage  laid  down  in 
paragraph I shall be reduced to 20 %. Member States may, however, exempt 
the exposures incurred to such clients from the 20 % limit if  they provide for 
specific monitoring of  such exposures by other measures or procedures. They 
shall  inform the Commission and  the Banking Advisory Committee of the 
content of  such measures or procedures. 
3.  A credit institution may not  incur large exposures which  in total 
exceed 800 % of  its own funds. 
4.  Member States inay impose  limits  more' stringent than  those  laid 
down in paragraphs  I~ 2 and 3. 
5.  A credit institution shall at all  times comply with  the limits laid 
down in paragraphs I. 2 and 3 in respect of  its exposures. If  in an exceptional 
case exposures exceed those limits, that fact must be reported without delay 
to the competent authorities which may,  where the circumstances warrant it, 
allow the credit institution a limited period of time in which to comply with 
the limits. 
6.  Member States may fully or partially exempt from the application 
of paragraphs  I,  2  and  3  exposures  incuried  by  a credit  institution  to  its 
parent undertaking. to other subsidiaries of that parent undertaking or to  its 
own  subsidiaries,  in  so  far  as  those  undertakings  are  covered  by  the 
supervision on  a consolidated  basis to  which  the credit  institution  itself is 
subject,  in  accordance with  this Directive or with  equivalent standards  in 
force jn a third country. 
7.  Member  States  may  fully  or  partially  exempt  the  following 
exposures from the application of  paragraphs I. 2 and 3: 
(a)  asset items constituting claims on Zone A central governments or central 
banks; 
(b) asset items constituting claims on the European Communities; 
(c)  asset items constituting claims carrying the explicit guarantees of Zone A 
central governments or central banks or of  the European Communities; 
(d)  other  exposures  attributable  to,  or  guara'nteed  by,  Zone  A  central 




(adapted) (e)  asset items constituting cl!iims on and other exposures to Zone B central 
govemments  or  central  banks  which  are  denominated  and,  where 
!ipplicable, funded in the national currencies of  the borrowers:  -
(f)  asset  items  and  other  e~posures  secured,  to  the  satisfaction  of the 
competent  authorities,  by  collateral  in  the  form  of Zone  A  central 
government  or  central  bank  securities,  or  secl!rities  issued  by  the 
· European Communities or by Member State regional or local authorities 
for which Article 44 lays down a zero weighting for solvency purposes; 
(g)  asset  items  and  other  exposures  sec1,1red,  to  the  satisfaction · of the 
competent authorities,  by  collateral  in  the form  of cash  deposits placed 
with the lending institution or with a credit institution which is the parent 
undertaking or a subsidiary of  the lending institution; 
(h)  asset  items  and  other  exposures  secured,  to  the  satisfaction  of the 
competent authorities, by collateral in  the form  of certificates of deposit 
issued by the lending institution or by  a credit institution which  is  the 
parent undertaking or a subsidiary of the  lending institution and lodged 
with either of  them; 
(i)  asset  items  constituting  claims  on  ami  other  exposures  to  credit 
institutions, with a, maturity of  one year or less, but not constituting such 
institutions' own funds; --.  _ 
0)  asset  items  constituting  claims  on  and  other  exposures  to  those 
institutions  whicl\  are  not  credit  institutions  but  which  fulfil  the 
conditions referred to in Article 45 (2) __  • with a maturity of one year 
or less, and secured in accordance with the same paragraph; 
(k)  bills pf trade llftd other similar bills, with a ma,turity of one year or less, 
bearing~  the  sigt~atures of  Pther credit institutions; 
(I)  debt securities as defined in Article 22 (4) (If Directive 85/611/EEC; 
(m)pending subseq1,1ent  coordinatiQn,  holdings  in  the  insurance companies 
referred to  in Article Sl (3) __  up to 40 % of the own funds  <!f the 
credit institution acquiring such a holding; 
(n) asset items  constituting claims on region!ll  or central credit institutions 
with  which  the  lending  institution  is  associated  in  a  network  in 
accordance with legal or statutory provisions and which are responsible, 




(adapted) (o)  exposures secured, to  the satisfaction of the competent authorities,  by 
collateral  in  the  form  ofsecurities other than  those  referred  to  in  (t) 
provided  that those  securities are  not  isst~ed by  the  credit institution 
itself,  its parent company or  one of their s11bsidiaries, or by the client 
or  group  of connected· clients  in  qllestion.  The  securities  used  as 
collateral must be valued at market price, have a value that exceeds the 
exposures  guaranteed  and  be  either  traded  on  a  stock  exchange  or 
effectively negotiable and regularly quoted on a market operated under 
the auspices of recognized professional operators and allowing, to the 
satisfaction of  the competent authorities of the Member State of origin 
of the  credit institution,  for  the  establishment  of an  objective  price 
such that the excess value of the securities may be verified at any time. 
The excess value required shall be  I  00 %;  it shall, however, be 150 % 
in the case of  shares and 50 % in the case of debt securities issued by 
credit  institutions,  Member  State  regional  or  local  authorities  other 
than those referred to in Article 44, and in the case of debt securities 
issued by the European Investment Bank and multilateral development 
banks _. Securities  used  as  collateral  may  not  constitute  credit 
institutions' QWn funds; ---.,.---
{p)  loans  secured,  to  the  satisfaction  of the  competent  authorities,  by 
mortgages on  residential  property or  by  shares  in Finnish residential 
housing companies, operating in accordance with the Finnish Housing 
Company Act of 1991. or subsequent equivalent legislation and leasing 
transactions  under  which  the  _!essor  retains .  full  ownership  of the 
residential  property leased  for  ~  long as  the  lessee  has  not exercised 
his  O(!tion  to  purchase.  in  all  cases  up  to  50  % of  the value  of the 
residential  property  concerned.  The  vaiue  of the  property  shall· be 
calculated, to the satisfaction of the competent authorities, on the basis 
of  strict  vaJuation  standards  laid  down  by  law,  regulation  or 
administrative provisions. Valuation shall be carried out at least once a 
year.  For the purposes of this point residential property shall  mean  a 
residence to be occupied or let by the borrower; 
(q)  50  % of the  medium/low-risk  off-balance-sheet  items  referred  to  in 
Annex II; 
{r)  subject to  the competent authorities' agreement, guarantees other than 
loan guarantees wnich have a legal or regulatory basis and are given for 
their members  by  mutual  guarantee  schemes  possessing  the  status of 
credit  institutions __  ,  subject  to  a  weighting  of 20  %  of their 
amount. 
Member States snail  inform the Commission of the  use they make of 
this option  in  order to ensure  that  it  does  not  result  in distortions of 
competition.---· 
(s)  tile low-risk off-balance-sheet items referred to in Annex II___,......__, to 
the  extent  that  an  agreement  has  been  concluded  with  the  client or 
group of connected clients under which the exposure may be incurred 
only  if  it  has  been  ascertained  that  it  will  not  cause  the  limits 





(as amended by 95/1/EC, Euratom, 
ECSC, 
Annex I, point XI, B, III, (3) {!I)) 
(adapted)  · 8.  For the  purposes of paragraphs  l, 2 and  3,  Member  States  may 
· apply a weighting of20% to asset items constituting claims on Member State 
regional and local authorities and to other exposures to or guaranteed by such 
authorities;  subject  to  the  conditions  laid  down  in  Article  44,  however, 
Member States may reduce that rate to 0 %. 
9.  For the  purposes of paragraphs  I,  2 and  3,  Member  States  may 
apply a weighting of 20 % to asset items constituting claims on  and other 
exposures to credit institutions with a maturity of  more than one but not more . 
than three years and a weighting of 50 % to  asset items constituting claims 
on credit institutions with a maturity of more than three years, provided that 
the  latter are represented  by  debt  instruments that  were  issued  by  a credit 
institution  and  that  those  debt  instruments  are,  in  the  opinion  of· the 
competent  authorities,  effectively  negotiable  on  a  market  made  up  of 
professional operators and are subject to  daily quotation on that market,  or 
the  issue  of which  was  authorized  by  the  competent  authorities  of the 
Member State of  origin of  the issuing credit institution. In no case may any of 
these items constitute own funds. 
10.  By way of derogation from point (i) of  paragraph 7 and paragraph 
9, Member States may apply a weighting of 20% to asset items constituting 
claims  on  and  other  exposures  to  credit  institutions,  regardless  of their 
maturity. 
11.  Where an exposure to a client is guaranteed by a third party, or by 
collateral in the form of  securities issued by a third party under the conditions 
laid down in point (o) of  paragraph 7, Member States may: 
treat the exposure as having been incurred to  the third  party rather 
than  to  the  client,  if the  exposure  is  directly  and  unconditionally 
guaranteed by that third party,  to the satisfaction  of the  competent 
authorities, 
treat the exposure as having been  incurred to  the third  party rather 
than to the client, if the exposure defined in point (  o) of paragraph 7 
is guaranteed by collateral under the conditions there laid down. 
12.  By 1 January 1999 at the latest, the Council shall, on the basis of 
a report from the Commission, examine the treatment of interbank exposures 
provided  for  in  point  (i)  of paragraph  7  and  paragraphs  9  and  10.  The 






f Article 50 
Supervision on a consolidated or unconsolidated basis 
oflarge exposures 
I.  If the  credit  institution  is  neither  a  parent  undertaking  nor  a 
subsidiary, compliance with the obligations imposed in Articles 48 and 49 or 
in any other Community provision applicable to this area shall be monitored 
on an unconsolidated basis. 
2.  In  the  other cases,  compliance  with  the  obligations  imposed  in 
Articles 48 and 49 or in  any other Community provision applicable to  this 
area shall be monitored on a consolidated basis in accordance with Articles 
52 to 56. 
3.  Member  States  may  waive  monitoring  on  an  individual  or 
subconsolidated basis of  compliance with the obligations imposed in Articles 
48 and 49 .or in any other Community provision applicable to this area by a 
credit institution which, as a parent undertaking, is subject to monitoring on a 
consolidated basis and by any subsidiary of  such a credit institution which is 
subject to their authorization and  supervision and is  covered by monitoring 
on a consolidated basis. 
Member States may also waive such monitoring where the parent undertaking 
is a financial holding company established in the same Member State as the 
credit institution, provided that company is subject to the same monitoring as 
credit institutions. 
In the cases referred to in the first and second subparagraphs measures must 
be taken to ensure the satisfactory allocation of  risks within the group. 
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92/121/EEC 
Article 5 (I) to (3) Section 4 
Qualifying holdings outside the financial sector 
Article 51 
Limits to non~financial qualifying holdings 
I.  No credit institution may have a qualifying holding the amount of 
which exceeds  15  % of its own funds in  an undertaking which is  neither a 
credit institution, nor a financial  institution, nor an undertaking carrying on 
an  activity referred  to  in  the  second  subparagraph of Article 43  (2) (f)  of 
Directive 86/635/EEC. 
2.  The  total  amount  of .a  credit  institution's  qualifYing  holdings  in 
undertakings  other  than  credit  institutions,  financial  institutions  or 
undertakings carrying on activities referred to in the second subparagraph of 
Article 43  (2) (f) of Directive 86/635/EEC may not exceed 60 % of its own 
funds. 
3.  The  Member  States  need  not  apply  the  limits  laid  down  in 
paragraphs  I  and  2  to  holdings  in  insurance  companies  as  defined  in 
Directive 73/239/EEc<1>, and Qirective 79/267/EEC(2). 
4.  Shares held temporarily during a financial reconstruction or rescue 
operation or during the normal course of underwriting or in  an institution's 
own name on behalf of  others shall not be counted as qualifYing hoh:lings for 
the purpose of  calculating the li!llits laid down in paragraphs I and 2.  Shares 
which are not financial fixed assets as ddined in Article 35 (2) of Directive 
86/635/EEC shall not be included. 
5.  The limits laid down in paragraphs I and 2 may be exceeded only 
in  exceptional  cin;umstances.  In  such  cases,  however,  the  competent 
authorit~es shall require a credit  institution either to increase its own funds or 
to take other equivalent measures. 
(I)  OJ  L 228, 16.  8.  1973, p. 3.  Directive as last amended by Directive 95/26/EC. 
(2)  OJ L 63,  13. 3.  1979, p.  I. Directive as last amended by Directive 95/26/EC. 
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89/646/EEC 
Article 12 (1) to (5) '· 
6.  The Member  States  may  provide  that  the  competent  authorities 
shall not apply t!te limits laid down in paragraphs I  and 2 if they provide that 
I  00  %  of the alllounts  by  which  a  credit  institution's  qualifying  holdings 
exceed those limits must be covered by own funds and that the latter shall not 
be included  in  the calculati<>n  of the solvency ratio.  If both the lilllits  laid 
down in paragraphs I and 2 are exceeded,. the amount to be covered by own 
funds shall be the greater of  the excess alllounts. 
Chapter 3 
Supervision on a consolidated basis 
Arti{:le 52 
Supervision on a consolidated b~tsis 
of credit institutions 
I.  Every credit institution which has a credit institution or a financial 
institution as a subsidiary or which holds a participation in  such institutions 
shall be subject, to the  extent 11nd  in the manner prescribed in Article 54, to 
supervision  on  the  basis  of its  consolidated  financial  situation.  Such 
supervision s!tall be exercised at least inthe areas referred to in paragraphs 5 
~~  . 
2.  Every  credit  instituti<>n  the  parent  unclertaking  of which  is  a 
financial holding company shall be subject, to the ell\tent and in the manner 
prescribed  in  Article S4,  to  supervision  <>n  the  basis  of the  ~;onsolidated 
financiaJ situation of  that financial hoh:ling company. Sych supervision shall 
be exercised  at  l~t in  the  areas  referred  to  in  paragraphs 5 and 6.  The 
consolidation ofthe financial situation of  the financial holding company shall 
not in any way imply that the competent al.lth<>rities  are  req1.1ired  to play a 
supervisory role in relation to the financial holding company standing alone. 
3.  The Member States or the  competent authorities  responsible for 
exercising s!.lpervision on a consolidated  basis  pttrsmmt to Article 53  may 
decide in the cases listeq below that a cre<lit  institution, financial  instituti<m 
or auxiliary banking services undertaking which is a subsidiary (}r in which a 
participation is held need not be included in the consolidation: 
if the  undertaking  that  shoulct  be  included  is  situated  in  a  third 
country  where  there  are  legal  impediments  to  the  transfer  of the 
necessary information, 
if, in  the <>pinion  of t!te  competent authorities. the undertaking that 
should be included is of negligible  inter.est only with respect to the 
objectives of monitoring credit  institutions  and  in  all  cases  if tile 
balance sheet total of  the undertaking that should  b~: included is less 
than the smaller of  the f<>llowing two amounts:  I  0 million e1.1ro or I% 
of  the balance sheet total of  the parent undertaking or the undertaking 
that holds the participation. If several  undertakings meet the above 
criteria,  they  must  nevertheless  be  included  in  the  consolidation 
where collectively they are of non-negligible interest with respect to 
the af<>rementioned objectives, or 
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89/646/I;~C 
Article U (8) 
92/30/E~C 
Ariicle 3 (I) to (7) 
(adawted) 
(as amended by 1103/97, Article 2) it:  in  the  opm10n  of  the  competent  authorities  responsible  for 
exercising supervision on a consolidated basis.  the consolidation of 
the  financial  situation  of the  undertaking .that  should  be  included 
would be inappropriate or misleading as tar as  the objectives of the 
supervision of  credit institutions are concerned. 
4.  When the competent authorities of  a Member State do not include a 
credit institution subsidiary in supervision on a consolidated basis under one 
of the cases provided for in the second and third indents of paragraph 3, the 
competent authorities of the  Member State  in  which  that credit institution 
subsidiary is situated may  ask the parent unde1taking for  information which 
may facilitate their supervision of  that credit institution. 
5.  Supervision  of solvency,  and  of the  adequacy  of own  funds  to 
cover market risks and control of large exposures ___  shall be  exercised 
on a consolidated basis in  accordance with this Article and  Articles 53 to 
56. Member States shall adopt any measures necessary, where appropriate, to 
include  financial  holding  companies  in  consolidated  supervision,  in 
accordance with paragraph 2. 
Compliance with  the  limits  set  in  Article  51  (I) and  (2) ___ shall  be 
supervised  and  controlled  on  the  basis  of  the  consolidated  or  sub-
consolidated financial situation of  the credit institution. 
6.  .The competent authorities shall ensure that.  in all  the undertakings 
included  in  the  scope  of the  supervision  on  a  consolidated  basis  that  is 
exercised over a credit institution in  implementation of paragraphs  I  and 2, 
there are adequate internal control mechanisms tor the production of  any data 
and information which would be relevant for the purposes of supervision on a 
consolidated basis. 
7.  Without  prejudice  to  specific  provisions  contained  in  other 
Directives, Member States may waive application. on  an  individual or sub-
consolidated  basis.  of the  rules  laid  down  in  paragraph  5  to  a  credit 
institution  that.  as  .a  parent  undertaking,  is  subject  to  supervision  on  a 
consolidated basis, and to any subsidiary of such a credit institution which is 
subject  to  their  authorization  and  supervision  and  is  included  in  the 
supervision  on  a  consolidated  basis  of the  credit  institution  which  is  the 
parent  company.  The  same  exemption  option  shall  be  allowed  where  the 
parent undertaking is  a financial  holding company which  has  its head ofl:ice 
in the same Member State as the credit institution, provided that it is subject 
to  the  same  supervision  as  that exercised  over  credit  institutions,  and  in 
particular the standards laid down in paragraph 5. 
In  both cases set ·out in the first subparagraph, steps must be taken to ensure 
that capital is distributed adequately within the banking group. 
If the competent authorities do apply those rules individually to  such credit 
institutions. they may. for the purpose of calculating own funds. make use of 
the provision in the last subparagraph of  Article 34 (2). __  _ 
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92/30/EEC 
Article 3 ( l) to (7) 
(adapted) 8.  Where a credit institution the parent of  which is a credit institution 
has been authorized and is situated in  another Member State, the competent 
authorities which granted that authorization shalt apply the rules laid down in 
paragraph 5 to that institution on an  individual or, when appropriate, a sub-
consolidated basis. 
9.  Notwithstanding the  requirements  of paragraph  8,  the  competent 
authorities responsible for authorizing the subsidiary of a parent undertaking 
which  is  a  credit  institution  may,  by  bilateral  agreement,  delegate  their 
responsibility for supervision to the competent authorities which authorized 
and supervise the parent undertaking so that they assume responsibility for 
supervising  the  subsidiary  in  accordance  with  this  Directive.  The 
Commission  must  be  kept  informed  of the  existence  and  content of such 
agreements. It shall forward such information to the competent authorities of 
the other Member States and to the Banking Advisory Committee. 
I  0.  Member  States  shalt  provide  that  their  competent  authorities 
responsible for exercising supervision on  a consolidated. basis may  ask the 
subsidiaries of a credit institution or a financial holding company which are 
not included within the scope of supervision. on a consolidated basis for the 
information  referred  to  in  Article  55.  In  such  a  case,  the  procedures  for 
transmitting  and  verifying the  information  laid  down  in  that  Article  shall 
apply. 
Article 53 
Competent authorities responsible for exercising 
supervision on a consolidated basis 
I.  Whe·re a parent undertaking is a credit institution, supervision on a 
consolidated  basis  shall  be  exercised  by  the  competent  authorities  that 
authorized it under Article 4. __  _ 
2.  Where  the  parent  of a  credit  institution  is  a  financial  holding 
company,  supervision  on  a  consolidated  basis  shall  be  exercised  by  the 
competent authorities which authorized that credit institution under Article 4. 
However, where credit institutions authorized in  two or more Member States 
have as  their parent the same  financial  holding company, supervision on a 
consolidated  basis  shall  be  exercised  by  the  competent  authorities  of the 
credit  institution  authorized  in  the  Member  State  in  which  the  financial 
holding company was set up. 
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92/30/EEC 
Article 3 (8) and (9) 
(adapted) 
92/121/EEC 
Article 5 (4) and (5) 
(adapted) 
89/647/EEC 
Article 3 (5) and (6) 
(adapted) 
92/30/EEC 
Article 3 (10) 
92/30/EEC 
Article 4 
(adapted) If no credit institution subsidiary has been authorized in the Member State in 
which the financial holding company was set up; the competent authorities of 
the Member States concerned (including those of  the Member State in which 
the tirtancial holding  company was set up) shall seek to  reach agreemertt as 
to who amongst them will exercise supervision on a ct:msolidated basis. In the 
absence  of such  agreement,  supervision  on  a  consolidated  basis  shall  be 
exercised by  the competent authorities that authorized the  credit institution 
with the greatest balance sheet total; if that figure is the same, supervision on 
a cortsolidated  bas"is  shall  be  exercised by  the competent authorities which 
first gave the authorization referred to in Article 4.  ~·  ~-----
3.  The  competent authorities concerned may  by  common  agreement 
waive the rules laid down in the first and second subparagraphs of paragraph 
2. 
4.  The agreements referred to in the third subparagraph of  paragraph 2 
and in  paragraph 3 shall provide for procedures fot cooperation and for the 
transmission  of information  such  that  the  objectives  of supervision  on a 
consolidated basis can be attained. 
5.  Where Member States have more than one competent authority for 
the  prudential  supervision  of credit  institutions  and  financial  institutions, 
Member  States  shall  take  the .  requisite  measures  to  organize coordination 
between such authorities. 
,Article 54 
Form and extent of consolidation 
l.  The competent authorities responsible for exercising supervision on 
a  consolidated  basis  must,  for  the  purposes  of supervision,  require  full 
consolidation of  all the credit institutions and financial  institutions which are 
subsidiaries of  a parent undertaking. 
However, proportional consolidation may be prescribed where, in the opinion 
of the competent authorities, the liability of a parent Undertaking holding a 
share  of the  capital  is limited  to  that share  of the  capital  because of the 
liability of the other shareholders or members whose solvency is satisfactory. 
The  liability  of the  other  shareholders  and  members  must  be  clearly 
established, if necessary by means of  formal, signed commitments. 
2.  The competent authorities responsible for carrying out supervision 
on  a  consolidated  basis  must,  in  order  to  do  so,  require  the  proportional 
consolidation of participations in credit institutions and financial institutions 
managed by an  undertaking included  in  the consolidation together with one 
or  more  undertakings  not  included  in  ·the  consolidation,  where  those 
undertakings' liability is limited to the share of  the capital they hold. 
3.  In the case of  participations or capital ties other than those referred 
to in  paragraphs  I and 2, the competent authorities shall determine whether 
and how consolidation is to  be carried out. In particular, they may permit or 
require use of the equity method. That method shall not.  ho\vever, constitute 









4.  Without  prejudice  to  paragraphs  I,  2  and  3,  the  competent 
authorities shall determine whether and how consolidation is to be carried out 
in the following cases: 
where, in the opinion of the competent authorities, a credit institution 
exercises a sighificant influence over one or more credit institutions or 
financial  institutions,  but  without  holding  a  participation  or  other 
-capital ties in these institutions, 
where two or more credit institutions or financial institutions are placed 
under single management other than pursuant to a contract or clauses of 
" their memoranda or articles of  association, 
where  two  or more  credit  institutions  or financial  institutions  have 
administrative,  management  or  supervisory  bodies  with  the  same 
persons constituting a majority. 
In  particular,  the competent authorities  may  permit,  or require  use  of,  the 
method provided for  in  Article  12  of Directive 83/349/EEC.  That method 
shall  not,  however,  constitute  inclusion  of the  undertakings  concerned  in. 
consolidated supervision. 
5.  Where consolidated supervision is  required pursuant to Article 52 
( 1)  and  (2),  ancillary  banking  services  undertakings  shall  be  included  in 
consolidations in the cases, and in accordanCe with the methods laid down in 
paragraphs 1 to 4 ofthis Article. 
Article 55 
Information to be supplied by mixed~activity 
holding companies and their subsidiaries 
l.  Pending  further  coordination  of consolidation  methods,  Member 
States shall provide that, where the parent undertaking of one or more credit 
institutions  is  a mixed-activity holding company, the  competent authorities 
responsible for the authorization and supervision of those credit institutions 
shall,  by  approaching  the  mixed-activity  holding  company  and  its 
subsidiaries either directly or via credit institution subsidiaries, require them 
to  supply  any  information  which would  be  relevant  for  the  purposes  of 
supervising the credit institution subsidiaries. 
2.  Member States shall provide that their competent authorities may 
carry out, or have carried out by external inspectors, on-the-spot inspections 
to  verity  information  received  from  mixed-activity  holding  companies and 
their  subsidiaries.  If the  mixed-activity  holding  company  or  one  of its 
subsidiaries is an  insurance undertaking. the procedure laid  down in Article 
56 (4) may also be used.  If a mixed•activity holding company or one of its 
subsidiaries is situated in a Member State other than  that in which the credit 
institution subsidiary is situated, on-the-spot verification of information shall 





Article 6 Article 56 
Measures to facilitate supervision on a consolidated basis 
I.  Member States shall take the  necessary steps to  ensure that there 
are  no  legal  impediments  preventing the  undertakings  included  within  the 
scope  of supervision  on  a  consolidated  basis.  mixed-activity  holding 
companies  and  their  subsidiaries,  or  subsidiaries  of the  kind  covered  in 
Article 52 (10), from exchanging amongst themselves any information which 
would  be  relevant  for  the  purposes  of supervision  in  accordance  with 
Articles 52 to 55 and this Article. 
2.  Where  a  parent  undertaking  and  any  of its  subsidiaries  that  are 
credit  institutions  are  situated  in  different  Member  States,  the  competent 
authorities of  each Member State shall communicate to each other all relevant 
information  which  may  allow  or ·aid  the  exercise  of supervision  on  a 
consolidated basis. 
Where  the  competent  authorities of the  Member  State  in  which  a  parent 
undertaking  is  situated  do  not  themselves  exercise  supervision  on  a 
consolidated  basis  pursuant  to  Article  53,  they  may  be  invited  by  the 
competent authorities responsible for exercising such supervision to  ask the 
parent  undertaking  for  any  information  which  would  be  relevant  for  the 
purposes of supervision on a consolidated basis and  to  transmit  it  to  these 
authorities. 
3.  Member  States  shall  authorize  the  exchange  between  their 
competent authorities of the information referred to  in  paragraph  2,  on  the 
understanding  that,  in  the  case  of financial  holding  companies,  financial 
institutions  or  ancillary  banking  services  undertakings,  the  collection  or 
possession  of information  shall  not  in  any  way  imply  that the ..:ompetent 
authorities  are  required  to  play  a  supervisory  role  in  relation  to  those 
institutions or undertakings standing alone. 
Similarly,  Member  States  shall  authorize  their  competent  authorities  to 
exchange the information referred to in Article 55 on the understanding that 
the collection or possession of information does not in any way imply that the 
competent authorities play  a supervisory role in relation to the mixed-activity 
holding  company  and  those  of  its  subsidiaries  which  are  not  credit 
institutions, or to subsidiaries of  the kind covered in Article 52 (I 0). 
4.  Where a credit institution, financial  holding company or a mixed-
actiVIty  holding  company  controls  one  or  more  subsidiaries  which  are 
insurance  companies  or  other  undertakings  providing  investment  services 
which  are  subject  to  authorization,  the  competent  authorities  and  the 
authorities  entrusted  with  the  public  task  of  supervising  insurance 
undertakings or those other undertakings providing investmentservices shall 
cooperate closely. Without prejudice to their respective responsibilities, those 
authorities shall provide one another with any information likely to simplify 
their  task  and  to  allow  supervision  of the  activity  and  overall  financial 




(adapted) 5.  Information  received,  in  the  framework  of supervision  on  a 
consolidated basis! and  in  particular any  exchange of information between 
competent  authorities  which  is  provided  for  in  this  Directive,  shall  be 
subject to the obligation of  professional secrecy defined in Article 30. __ 
6.  The  competent  authorities  responsible  for  supervision  on  a 
consolidated  basis  shall  establish  lists  of the  financial  holding  companies 
referred  to  in  Article  52  (2).  Those  lists  shall  be  communicated  to  the 
competent authorities of the other Member States and to the Commission. 
7.  Where, in applying this Directive, the competent authorities of one 
Member State wish  in specific cases to  verify the  information concerning a 
credit  institution,  a  financial  holding  company,  a  financial  institution,  an 
ancillary banking services undertaking, a mixed-activity holding company, a 
subsidiary  of the  kind  covered  in  Article  55 or a  subsidiary  of the  kind 
covered in Article 52 ( 10), situated in another Member State, they must ask 
the competent authorities of  that-other Member State to have that verification 
carried out.  The authorities which  receive  such  a request  must,  within  the 
framework  of their  competence,  act  upon  it  either  by  carrying  out  the 
verification themselves, by allowing the authorities who made the request to 
carry it out, or by allowing an auditor or expert to carry it out. 
8.  Without  prejudice  to  their  provisions  of criminal  law,  Member 
States  shall  ensure  that  penalties  or  measures  aimed  at  ending  observed 
breaches or the causes of  such breaches may be imposed on financial holding 
companies  and  mixed~activity  holding  companies,  or  their  effective 
managers, that infringe laws, regulations or administraiive provisions enacted 
to  implement  Articles  52  to  55  and  this  Article.  In  certain  cases,  such 
measures  may  require  the  intervention  of  the  courts.  The  competent 
authorities  shall  cooperate  closely  to  ensure  that  the  abovementioned 
penalties or measures produce the desired results, especially when the central 
administration or main establishment of a financial holding company or of a 
mixed-activity holding company is not located at its head office. 
TITLE VI 
BANKING ADVISORY COMMITTEE 
Article.57 
Composition and tasks of the Banking Advisory Committee 
1.  A Banking Advisory Committee of  the competent authorities of  the 
Member States_  shall be set up alongside the Commission. 
2.  The tasks of  the Banking Advisory Committee shall be to assist the 
Commission in ensuring the proper implementation of  this Directive. __  _ 
Further it shall carry out the other tasks prescribed by this Directive and shall 
assist the  Commission  in  the  preparation  of new  proposals to  the Council 







(adapted) 3.  -The  Banking  Advisory  Committee  shall  not  concern  itself with 
concrete problems relating to individual credit institutions. 
4.  The Banking Advisory Committee shall be composed of not more 
than  three  representatives  from  each  Member  State  and  from  the 
Commission.  These  representatives may be accompanied  by  advisers from 
time  to  time  and  subject  to  the  prior  agreement  Qf the  Committee.  The 
Committee may also invite qualified persons and experts to participate in its 
meetings. The secretariat shall be provided by the Commission. 
5.  The  Banking  Advisory  Committee  shall --- adopt  its  rules  of 
procedure and elect a chairmltll from  among the representatives of Member 
States. It shall meet at regular intervals and whenever the situation demands. 
The Commission may ask the Committee to hold an. emergency meeting if it 
considers that the situation so requites. 
6.  The  Banking Advisory  Committee's discussions and the outcome 
thereof shall be confidential except when the Committee decides otherwise. 
Article 58 
Examination of  the requirements for authorization 
The  Banking Advisory Committee  shall examine the  content given  by the 
competent authorities to requirements listed in Articles 5 (1) and 6 (1), any 
other  requirements  which  the  Member  States  apply  and  the  information 
which  must  be  included  in  the programme of operations,  and  shall,  where 




1.  Pending subsequent coordination,  the  competent authorities shall, 
for  the  purposes  of observation  and,  if necessary,  in  addition  to  such 
coefficients as may be applied by thein, establish ratios between the various 
assets and/or liabilities of credit institutions with  a view to monitoring their 
solvency and liquidity and the other measures which may serve to ensure that 
savings are protected. 
To this end, the Banking Advisory Committee shall decide on the content of 
the  various  factors  of the  observation  ratios  referred  to  in  the  first 











Where  appropriate,  the  Banking Advisory  Committee  shall  be guided  by 
technical consultations between the supervisory authorities of the categories 
of  institutions concerned. 
2.  The  observation  ratios  established  in  pursuance  of paragraph  1 
shall be calculated at least every six months. 
3.  The  Banking Advisory  Committee ,shall  examine  the  results  of 
analyses. carried out by the  supervisory authorities referred  to  in the third 
subparagraph of paragraph  I  on the basis of the calculations referred to in 
paragraph 2. 
4.  The Banking Advisory Committee may  make  suggestions to the 
Commission with a  view to coordinating the coefficients applicable in the 
Member States. · 
TITLE VII 
POWERS OF EXECUTION 
ArtiCle 60 
Technical adaptations 
I.  Without prejudice, regarding own funds, to the report referred 
to in the second subparagraph of Article 34 (3). the technical adaptations 
in the following areas shall be adopted in accordance with the procedure laid 
down in paragraph 2: 
clarification  of .the  defmitions  in  order  to  take  account  in  the 
application of  this Directive of  developments on financial markets, 
clarification of the definitions to ensure  uniform application of this 
Directive in the Community, 
- it•• the alignment of terminology on  and  the framing  of definitions  in 
...  ~  · accordance with  su~~quent acts  on  crtldit  institUtions  and  related 
matters, 
the definition of'Zone A' in point (14) of Article I, 
the  definition  of 'multilateral  development  banks'  in  point  (19) of 
Article 1, 
alteration Of the amount of initial  capital  prescribed  in  Article 5 to 
take account of  developments in the economic and monetary field, 
expansion of the content of  the list referred to in Articles 18 and 19 
and set out in Annex I or adaptation of  the terminology used in that 
list to take account of  developments on financial markets, 
the  areas  in  which  the  competent  authorities  must  exchange 







(as amended by 92/16/EEC, 
Article l  (2)) 









(adapted) amendment of the  definitions of the  assets  listed  in  Article  43  in 
order to take account of  developments on financial markets, 
the  list and classification of off-balance-sheet items  in  Annexes  II 
and IV and their treatment in the calculation of the ratio as described 
in Articles 42, 43 and 44 and Annex III, 
a temporary reduction in the minimum ratio prescribed in Article 47 
or the weighting prescribed in Article 43 in order to  take account of 
specific circumstances, 
clarification of  exemptions provided for in Article 49 (5) to (10). 
2.  The  Commission  shall  be  assisted  by  a  committee  composed  of 
representatives of the Member States and chaired by a representative of the 
Commission. 
The Commission representative shall submit to the committee a draft of the 
measures to  be taken.  The committee shall deliver its  opinion on  the  draft 
within  a  time  limit  which  the  chairman  may  lay  down  according  to  the 
urgency of the matter.  The opinion shall  be delivered  by the  majority  laid 
down  in  Article  205  (2) of the Treaty  in  the  case of decisions  which  the 
Council is required to adopt on a proposal .from the Commission. The votes 
of the  representatives  of the  Member  States  in  the  committee  shall  be 
weighted in the manner set out in that Article. The chairman shall not vote. 
The  Commission  shall  adopt  the  measures  envisaged  if  they  are  in 
accordance with the opinion of  the committee. 
If the  measures  envisaged  are  not  in ·accordance  with  the  opinion  of the 
committee,  or if no  opinion  is  delivered,  the  Commission  shall,  without 
delay, submit to the Council a proposal concerning the measures to be taken. 
The Council shall act by a qu~lified majority. 
If, on the expiry of a period of three .months from the date of referral  to the 
Council, the Council has not acted, the proposed measures shall be adopted 
by  the  Commission,  save  where  the  Council  has  decided  against  the  said 
measures by a simple majority. 
TITLE VIIi 




Transitional provisions regarding Article 36 
Denmark may allow its mortgage credit institutions organized as cooperative 
societies or funds before  I  January  1990 and  converted  into public  limited 
liability companies to continue to include joint and several commitments of 
members, or of borrowers as referred to in Article 36 (I) claims on whom are 
treated in the same way as such joint and several commitments, in their own 




(as amended by 92116/EEC, 













(as amended by 92/16/EEC, 
Article 1) 
\ 
f (a)  the basis for calculation of the part of  joint and several commitments of 
borrowers shall  be  the total  of the  items  referred  to in  Article 34 (2), 
points 1 and 2, minus those referred to in Article 34 (2), points 9,  10 and 
II; 
(b)  the basis for calculation on 1 January 1991  or, if converted at a later date, 
on the date nf conversion, shall  be  the  ma'Ximum  basis for calculation. 
The  basis  for  calculation  may  never  exceed  the  maximum  basis  for 
calculation; 
(c)  the  maximum  basis  for  calculation  shall,  from  I  January  1997,  be 
reduced by half of  the proce.eds from any issue of new capital, as defined 
in point 1 of  Article 34 (2), made after that date; and 
(d)  the maximum amount of  joint and several commitments of borrowers to 
be included as own funds must never exceed: 
50% in 1991 and 1992., 
45% in 1993 and 1994, 
40 % in 1995 and ·1996, 
35%in1997, 
30% in  1998, 
20 %in 1999, 
10 % in 2000, and 
0 %after 1 January 200 I, 
of  the basis for calculation. 
Article 62 
Transitional provisions regarding Article 43 
1.  Until 31  December 2006, the competent authorities of  the Member 
States may authorise their credit institutions to apply a 50 % risk weighting to 
loans  fully  and  completely  secured  to  their  satisfaction  by  mortgages  on 
offices or on multi-purpose commercial premises situated within the territory 
of those Member States that allow the  50  %  risk weighting, subject to  the 
tbllowing conditions: 
(i)  the  50 %  risk weighting applies  to  the  part of the  loan  that does  not 
exceed a limit calculated according to either (a) or (b): 
(a)  50% of  the market value ofthe property in question. 
The  market  value  of the  property  must  be  calculated  by  two 
independent  valuers  making  independent  assessments  at  the  time 
the loan is made.  The loan must be  based on the  lower of the two 
valuations. 
The property shall be revalued at  least once a year by  one valuer. 
For loans not exceeding~ I million and 5 % of the own funds 
of the credit institution, the property shall be revalued at least every 




(as amended by 92/16/EEC, 
ArtiCle 1) 
89/647/EEC 
Article 11 (4) and (5) 
(as amended by 98/32/EC 
Article 1 (2) and (3)) 
(as amended by 1103/97, Article 2) (b)  50 o/o of  the market value of the property or 60 o/o of the mortgage 
lending value, whichever is lower, in those Member States that have 
laid  down  rigorous  criteria  for  the  assessment  of the  mortgage 
lending value in statutPryor regulatory provisions. 
The mortgage lending value shaJI mean the value of  the property as 
determined by a valuer making a prudent assessment of the future 
mar~etability of the  property  by  taking  into  account  long-term 
sustainable  aspects of the  property,  the  normal  and  local  market 
conditions, the current use  and alternative appropriate uses of the 
property. Speculative elements shall not be taken into account in the 
assessment of the mortgage  lendipg value.  The mortgage  lending 
value shall be documented in a transparent and clear manner. 
At least every three years or if  the market falls by more than I  0 o/o, 
the  mortgage  lending  value  and  in  particular  the  underlying 
assumptions concerning the development of the  relevant  market, 
shall be reassessed.  · 
In  both (a) and (b) "market value" shall  meatl the price at which the 
property could be sold under private con~  between a willing seller 
and !lR arm's length buyer on the date of  valuation, it being llSSUmed that 
the  property is publicly exposed to the market, that market conditions 
· permit orderly dispo511l  and that a normal period, having regard to the 
nature of  the property, is available for the negotiation of  the sale; 
(ii)  the 100 o/o risk weighting applies to the part of  the loan that exceeds the 
limits set out in (i); 
(iii) the property must be either used or let by the owner. 
The  first  subparagraph  shall  not  prevent  the  competent  authorities  of a 
Member State,  which applies a  higher risk weighting  in  its  territory, from 
allowing,  under the conditions defined  above,  the  50  o/o  risk weighting to 
apply for this type of lending in the territories of those Member States that 
allow the 50 % risk weighting. 
The  competent  authorities  of the  Member  States  may  allow  their  credit 
institutions to apply a  50 % risk weighting to  the loans outstanding on 21 
July 2000 provided thl;lt the conditions listed in this paragraph are fulfilled. In 
this case the property shall be valued according to the assessment criteria laid 
down above not later than 21  July 2003. 
For loans granted before 31  December 2006, the 50 %risk weighting remains 
applicable until their maturity, if  the credit institution is bound to observe the 
contractual terms. 
Until 31  December 2006, the competent authorities of  the Member State may 
also authorise their credit institutions to apply a 50 % risk weighting to the 
part of the loans fully and completely secured to their Sl!.tisfaction  by shl!.fes 
in  Finnish  housing  companies  operating  in  accordance  with  the  Finnish 
Housing  Company  Act  of  1991  or  subsequent  equivalent  legislation, 
provided that the conditions laid down in this paragraph are fulfilled. 




Artitle 11 (4) and (5) 
(as amended by 98/31/EC 
Article l (l) and (3)) 
r '· 
2.  Member States may apply a 50 % risk weighting to property leasing 
transactions concluded before 31  December 2006 and concerning assets for 
business  use  situated  in  the  country  of the  head  otl1ce  and  governed  by 
statutory provisions whereby the lessor retains full  ownership of the rented 
asset until the tenant exercises his option to  purchase.  Member States shall 
inform the Commission of  the use they make of  this paragraph. 
3.  Article 43 (3) shall not affect the competent authorities' recognition of 
bilateral contracts for novation concluded concerning; 
Belgium, before 23 April 1996 
Denmark, before I June 1996 
Germany, before 30 October 1996 
Greece, before 27 March 1997 
Spain, before 7 January 1997 
France, before 30 May 1996 
Ireland, before 27 June 1996 
Italy, before 30 July 1996 
Luxembourg, before 29 May 1996 
The Netherlands, before I 1  uly 1996 
Austria, before 30 December 1996 
Portugal, before I 5 January 1997 
Finland, j)efore 21 August 1996 
Sweden, before I June 1996, and 
United Kingdom, before 30 Aprill996 
Article 63 
Transitional provisions regarding Article 47 
I.  A credit institution the minimum 111tio of  wpich has not reached the 
8  %  prescribed  in  Article  47  (1),  by  I  January  1991,  must  gradually 
approach that level  by successive stages.  It may  not allow the  ratio to fall 
below  the  level  reached  before  that  objective  has  been  attained.  Any 
fluctuation  should  be  temporary  and  the  competent  authorities  should  be 
apprised of  the reasons for it. 
2.  For not more than five years after 1 January 1993, the Member 
States may fix a weighting 1>f 10% for the bonds defined in Article 22 (4) of 
Directive 85/611/EEC  ·  and maintain it for credit institutions when and if 
they consider it necessary,  to avoid  grave disturbances in the operation of 
their markets. Such exceptions shall be reported to the Commission. 
3.  For not more than seven years after I January  1993, Article 47 (I) 
shall not apply to the Agri~ultural Bank of Greece. However, the latter must 
approach the level prescribed in Article 47 (I) by successive stages according 
to the method described in  paragraph I of this Article. 
109 
89/647/EEC 
Article 11 (4) !lRd (5) 
(!lS !lmende4 by 98132/EC 





Article 11 (I) to (3) 
(adapted) Article 64 
Transitional provisions regarding Article 49 
I.  If,  on S February 1993,  a credit institution had already 
incurred an exposure or exposures exceeding either the large exposure limit 
or the aggregate large exposure limit laid down in Article 49, the competent 
authorities shall require the credit institution concerned to take steps to have 
that  exposure  or those  exposures  brought  within  the  limits  laid  down  in 
Article 49. 
2.  The  process  of having  such  an  exposure  or  exposures. brought 
within  authorized  limits  shall  be  devised,  adopted,  implemented  and 
completed  within  the  period  which  the  competent  authorities  consider 
consistent with  the principle of sound  administration  and  fair  competition. 
The  competent  authorities  shall  inform  the  Commission  and  the  Banking· 
Advisory Committee of  the schedule for the general process adopted. 
3.  A credit institution may not take any measure which would cause 
the exposures referred to  in paragraph I to exceed their level on S February 
1993. _· ----
4.  The period applicable under paragraph 2 shall expire no  later than 
31  December 2001. Exposures with a longer maturity, for which the lending 
institution is bound to observe the contractual terms, may be continued until 
their maturity. 
5.  Until  31  December  1998,  Member States  may  increase  the  limit 
laid down in Article 49 (I) to 40% and the limit laid down in Article 49 (2) 
to 30 %.  In  such .cases  and  subject to paragraphs I  to  4,  the time  limit for 
bringing the exposures existing at  the end of  this period within the limits laid 
down in Article 49 shall expire on 31  December 200 I. 
6.  In the case of  credit institutions the own funds of  which  do 
not exceed 7 million ~.  and only in the case of such institutions, Member 
States may  extend the time  limits  laid  down  in  paragraph  5 by  five  years. 
Member  States  that  avail  themselves  of the  option  provided  for  in  this 
paragraph  shall  take  steps  to  prevent  distortions  of competition  and  shall 
inform the Commission and the Banking Advisory Committee thereof. 
7.  'In the cases referred to in paragraphs 5 and 6. an  exposure may be 
considered a large exposure if its  value is  equal to or exceeds  15% of own 
funds. 
8.  Until31 December 2001  Member States may substitute a frequency 
of at  least twice a year for the· frequency of notification of large  exposures 
referred to in the second indent of  Article 48 (2). 
9.  Member States may fully or partially exempt from the application 
of Article  49  (1),  (2)  and  (3)  exposures  incurred  by  a  credit  institution 
consisting of  mortgage loans as defined in Article 62 (I) concluded before 1 
January 2002  as  well as property leasing transactions as defined in Article 
62  (2)  concluded before 1 January 2002,  in  both cases up  to  50 % of the 
value of  the property concerned. 
The  same  treatment  applies  to  loans  secured,  to  the  satisfaction  of the 
competent authorities,  by  shares in  Finnish  residential  housing companies, 
operating in accordance with the Finnish Housing Company Act of 1991  or 
subsequent equivalent legislation  which  are  similar to  the  mortgage  loans 





(as amended by 1103/97, Article 2) 
92/121/EEC 
Article 6 
(as amended by  95/1/EC,  Euratom, 
ECSC, Annex I, point XI, 8, III, (3) 
(b)) 
i 
( Article 65 
Transitional provisions regarding Article 51 
Credit institutions which, on 1 January 1993, exceeded the limits laid down 






Member States shall communicate to the Commission the texts of the main 
laws, regulations and administrative provisions which they adopt in the field 
covered by this Directive.  · 
Article 67 
Repealed Directives 
1.  Directives  73/183/EEC,  771780/EEC,  89/299/E~C,  89/646/EEC, 
89/647/EEC, 92/30/EEC and 92/121/EEC, as amended by the Directives 
set out in in Annex V, Part A, are hereby repealed without prejudice to 
the  obligations  of the  Member  States  concerning  the  deadlines  for 
transposition of  the said Directives listed in Annex V, Part B. 
2. References to the repealed Directives shall be construed as references 
to this Directive and should be  read in  accordance with the correlation 
table in Annex VI. 
Article 68 
Implementation 
This Directive shall enter into force on the twentieth day following that of 
its publication in the Official Journal of  the European Communities. 
Article 69 
Addressees 
This Directive is addressed to the Member States. 
Done at Brussels, 





Article 12 (7) 
(adapted) 
771780/EEC 
Article 14 (2) (adapted) 
89/299/EEC 
Article 9 (2) (adapted) 
89/646/EEC 
Article 24 (3) (adapted) 
89/647/EEC 
Article 12 (2) 
For the Council, 
The President ANNEX I 
LIST OF ACTIVITIES SUBJECT TO MUTUAL RECOGNITION 
I.  Acceotance of  deposits and  other repayable funds. 
2.  Lending (I). 
3.  Financialleasing. 
4.  Money transmission services. 
5.  Issuing and administering means of  payment (e.g. credit cards, travellers' cheques and bankers' drafts). 
6.  Guarantees and commitments. 
7.  Trading for own account or for account of  Cl!Stomers in: 
(a) money market instruments (cheques, bills, COs, etc.); 
(b) foreign exchange; 
(c) financial futures and options; 
(d) exchange and interest rate instruments; 
(e) transferable securities.  · 
8.  Participation in securities issues and the provision of services related to such issues. 
9.  Advice  to  undertakings  on  capital  structure,  industrial  strategy  and  related questions  and  advice  as well  as 
services relating to mergers and the purchase of  undertakings. 
I 0.  Money broking. 
11.  Portfolio management and advice. 
12.  Safekeeping and administration of  securities. 
13.  Credit reference services. 
14.  Safe custody services. 
(1)  Including inter alia: 
- consumer credit, 
- mortgage credit, 
- factoring, with or without recourse, 
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r ANNEX II 
~LAS~JFICATION  OF OFF~QALANCE-SifEET  ITEI\18 
Full risk 
- Guarantee~ having the character of  credit substitutes. 
- Acceptances, 
- Endorsements on bills not bearing the name of  another credit institution, 
- TransaCtions with recourse, 
- Irrevocable standby letters of  credit having the character of  credit substitutes, 
- Assets purchased under outright forward purchase &greements, 
- Forw11rd forward deposits, 
- The unpaid portion of partJy,paid shares and securities, 
- Other items also carrying full risk. 
Medium risk 
- Documentary credits issued and confirmed (see also medium/low risk), 
- Wal11lQties and indemnities (including tender, performance, customs and tax bonds) and gu!lrantees not having the 
character of  credit substitutes,  · 
- Asset sale 11nd repurchase agreements as det1ned in Article  I~ (3) and (5) of  Oirectiv~: 86/635/EEC, 
- Irrevocable standby letters of  credit not having the character of  cr~:l.iit substitut!.ls, 
- Undrawn credit facilities (agreements to lend, purctmse securities, provide guarante~:s or I!Cceptance facilities) with 
an origin11l maturity of  more than one year,  · 
- Note issuance facilities (NIFs) and revolving underwriting facilities (RUFs), 
- Other items also carrying medium risk. 
Medium/low risk 
- Oocument~~ry credits in which underlying shipn1ent acts as collateral and other self-liquidating transactions, 
- Other items also carrying medium/low risk. 
.. 
Low risk 
- Undr11wn credit facilities (agreements to lend, purchase securities, provide guarantees or acceptance facilities) with 
an original maturity of  up to and including one year or which may be cancelled unconditionally at any time without 
notice, 
- Other items also carrying low risk. 
The Member States undertake to inform the Commission as soon as they have agreed to include a new otJ:-balance-
sheet  it~:m  in  any of the  last  indents  under  each  category of risk.  Such  items  will  be definitively classified  at 




(adapted) ANNEX III 
THE TREATMENT OF OFF-BALANCE-SHEET ITEMS 
I.  CHOICE OF THE METHOD 
To  measure  the credit risks  associated with the contracts listed  in  points  1 and  2 of Annex IV, credit 
institutions may choose, subject to the consent of the competent authorities, one of the methods set out 
below.  Credit institutions which have to  comply with  Article 6 (1) of Directive 93/6/EEC(l) must lise 
method  1 set  out below.  To measure the credit risks  associated with  the  contracts  listed  in  point 3 of 
Annex IV all credit institutions must use method 1 set out below. 
2.  METHODS 
Method 1: the 'mark to market' approach 
Step (a):  by attaching current market values to contracts (mark to market), the current replacement cost 
of all contracts with positive values is obtained. 
Step (b):  to obtain a figure  for' potential future  credit exposure<2),  the  notional  principal  amounts or 
underlying values are multiplied by the following percentages:  · 
Residual maturity 
(c) 
One year or less 
Over  one  year,  less 
than five years 
TABLE I  <•l (bl 
Interest- Contracts 
rate  concerning 
contracts  foreign-exchange 
rates and gold 
0%  1% 

















Over five years  1.5%  7.5%  10%  8%  15% 
(a) Contracts which do  not fall  within one of the five  categories  indicated  in  this  table shall be treated as  contracts 
concerning commodities other than precious metals. 
(b)  For  contracts  with  multiple  exchanges  of principal,  the  percentages  have  to  be  multiplied  by  the  number of 
remaining payments still to be made according to the contract. 
(c) For contracts that are structured to settle outstanding exposure following specified payment dates  and where the 
terms are reset such that the market value of  the contract is zero on these specified dates, the residual maturity would be 
equal  to  the  time until  the  next reset  date.  In  the· case of interest-rate contracts that meet these criteria and have a 
remaining maturity of  over one year. the percentage shall be no lower than 0.5 %. 
For the purpose of calculating the potential future  exposure in  accordance with  Step (b) the competent 
authorities  may  allow  credit  institutions  until  31  December  2006  to  apply  the  following  percentages 
instead  of those  prescribed  in  Table  I  provided  that the  institutions make  use  of the option  set out in 
Article 11 a of Directive 93/6/EEC for contracts within the meaning of  point 3 (b) and (c) of  Annex IV: 
(I)  OJ  L 141,  II. 6.  1993, p.  I. Directive amended by 98/33/EC (OJ L 204,21. 7.  1998, p. 29). 
89/647/EEC 
Annex II 
(as amended by 
96/1 0/EC Art. 1 
and 98/33/EC 
Art. 2 (6)) 







Residual maturity  Precious metals  Base metals  Agricultural products  Other, including 
(except gold)  (softs)  energy products 
One year or less  2%  2.5%  3%  4% 
Over  one  year,  less  5%  4%  5%  6% 
than five years 
Over five years  7.5%  8%  9%  10% 
Step (c):  the sum of current replacement cost and potential future credit exposure is multiplied by the 
risk weightings allocated to the relevant counterparties in Article 43. 
Method 2: the 'original exposure' approach 
Step (a):  the  notional  principal  amount  of each  instrument  is  multiplied  by the  percentages  given 
below: 
TABLE2 
Original maturity(!)  Interest-rate contracts  Contracts concerning 
foreign-exchange rates and gold 
One year or less  0.5%  2% 
More than one year but not  1%  5% 
exceedinf! two vears 
Additional  allowance  for  1%  3% 
each additional year 
(I) In the case of interest-rate contracts, credit institutions may, subject to the consent of their competent 
authorities, choose either original or residual maturity. 
Step (b):  the  original  exposure  thus  obtained  is  multiplied  by  the  risk  weightings  allocated  to  the 
relevant counterparties in Article 43. 
For methods  I  and 2  the competent authorities must ensure that the notional  amount to  be  taken  into 
account is an appropriate yardstick for the risk inherent in the contract. Where, for instance, the contract 
provides for a multiplication of cash flows,  the  notional amount must be adjusted in  order to take  into 
account the efiects of  the multiplication on the risk structure of  that contract. 
3.  CONTRACTUAL  NETTING  (CONTRACTS  FOR  NOVATION  AND  OTHER  NETTING 
AGREEMENTS) 
(a) Types ofnetting that competent authorities may recognize 
For the purpose of this point 3 'counterparty' means any entity (including natural persons) that has the 
power to conclude a contractual netting agreement. 
The competent authorities may recognize as risk-reducing the following types of  contractual netting: 
(i)  bilateral  contracts  for  novation  between  a  credit  institution  and  its  counterparty  under which 
mutual claims and obligations are automatically amalgamated  in  such a way that this novation 
fixes one single net amount each time novation applies and thus create a legally binding, single 
new contract extinguishing former contracts; 




(as amended by 
96/10/EC Art. 1 
and 98/33/EC 
Art. 2 (6)) (b)Conditions for recognition 
The competent authorities may recognize contractual netting as risk-reducing only under the following 
conditions: 
(i)  a credit institution must have a contractual netting agreement With its counterpatty which creates 
a  single  legal  obligation, ·covering  all  included  transactions,  such  that,  in  the  event  of a 
counterparty's failure to perform owing to default,  bankruptcy, liquidation or any other similar 
circumstance, the credit institution would have a claim to receive ot an obligation to pay only the 
net sum of  the positive and negative mark-to-market values of included individual transactions; 
(ii)  a credit institution must have made available to  the competent authorities written and reasoned 
legal  opinions  to  the  effect  that,  in  the  event  of a  legal  challenge,  the  relevant  courts  and 
administrative authorities would, in the cases described under (i), find that the credit institution's 
claims and obligations would be limited to the net sum, as described in (i), under: 
the law of  the jurisdiction in which the counterparty is incorporated and, if a foreign branch 
of  an undertaking is involved, also under the law of  the jurisdiction in which the branch is 
located, 
the law that governs the individual ttansaetions included, and 
the law that governs any contract ot agreement necessary to effect the contractual netting; 
(iii) a  credit  Institution  must  have  procedures  in  place  to  ensure  that  the  legal  validity  Of  its 
contractual netting is kept under review in the light of possible changes in the relevant laws. 
The  competent  authorities  must  be  satisfied;  if riecessary  after  consulting  the  other  competent 
authorities concerned, that the contractual netting is legally valid under the law of  each of  the relevant 
jurisdictions. If any of the competent authorities is not satisfied in that tespe~>t, the contractual netting 
agreement will not be recognised as risk-reducing for either ofthe counterparties. 
The  competent  authorities  may  accept  reasoned  legal  opinions  drawn  up  by  types  of. contractual 
netting. 
No contract  containing a  provision  which  permits  a  non-defaulting  counterpart)'  to  make  limited 
payments only,  or no  payments at  all,  to  the  estate of the  defaulter, even  if the  defaulter  Is  a net 
creditor (a 'walkaway' clause), may be recognized as risk-reducing. 
The  competent  authorities  may  recognise  as  ris~-reducing contractual•netting agreements  covering 
tbreign-exchange contraGts  with  art  original maturity of 14  calendar days or Jess  written options or 
similar off-balance-sheet items to which this Annex does not apply because they bear only a negligible 
or no  credit  risk.  If,  depending on  the  positive or negative  market value of these  contracts,  their 
inclusion  in  another  netting  agreement  can  restilt  in  an  increase  or  decrease  of the  capital 




(as amended by 
96/10/EC Art. 1 
and 98/33/EC 
Art. 2 (6))  . 
1 
r (c)  Effects of recognition 
(i)  Contracts for novation 
The singie net amounts fixed  by contracts for  novation, rather than the gross amounts involved, 
may be weighted. Thus, in the application of  Method I, in 
Step (a):  the current replacement cost, llnd in 
Step (b):  the notional principal amounts or underlying values 
may be obtained taking account of the contract for novation. In the application of  Method 2,  in 
Step  (a) the notional  principal  amount  may  be  calculated  taking  account< of the  contract  for 
novation; the percentages of  Table 2 must apply. 
(ii)  Other netting agreements 
In application of  Method I : 
in Step (a) the current replacement cost for the contracts included in a netting agreement may be 
obtained by taking account of the actual  hypothetical net replacement cost which results from 
the agreement;  in  the  case  where  netting  Jt:ads  to  a net  obligation  for  the  credit  institution 
calculating the net replacement cost, the current replacement cost is calculated as "O"; 
in Step (b) the figure for potential future credit exposure for all contracts included in a netting 




PCEred =  0.4 *  PCE8,0ss + 0.6 *  NGR *  PCE8,0ss 
the  reduced  figure  for .  potential  future  credit  eKposute  for  all 
contracts  with  a  given  counterparty  included  in  a  legally  valid 
bilateral netting agreement, 
the  sum of the figures  for  potential future  credit eKposure for. all 
contracts with a given counterparty which are included in a legally 
valid bilateral netting agreement and are calculated by multiplying 
their  notional  principal  amounts  by  the  percentages  set  out  in 
Table I, 
, "net-to-grdss ratio":  at the discretion of the competent authorities 
either: 
(i)  separate calculation: the quotient of the net replacement cost 
for  all  contracts  included  in  a  l<:gally  valid  bilateral  netting 
agreement with a given counterparty (numerator) and the gross 
replacement cost for  all  contracts included  in  a  legally  valid 
bilateral ·  netting  agreement  with  that  counterparty 
(denominator), or 
(ii) aggregate  calculation:  the  quotient  of the  sum  of the  net 
replacement  cost  calculated  on  a  bilateral  basis  for  all 
counterparties  taking  into  account  the  contracts  included  in 
legally  valid  netting  agreements  (mimeratoi:)  and  the  gross 
replacement  cost  for  all  contracts  included  in  legally  valid 
netting agreements (denominator). 
If  Member  States  permit  credit  institutions  a  choice  of 




(as amended by 
96/10/EC Art. I 
and 98/33/EC 
Art. 2 (6)) For  the  calculation  of the  potential  future  credit  exposure  according  to  the  above  formula 
perfectly matching contracts inCluded  in the netting agreement may be taken into account as a 
single  contract with  a  notional  principal  equivalent  to  the  net  receipts.  Perfectly  matching 
contracts are forward foreign exchange contracts or similar contracts in which notional principal 
is equivalent to cash flows if  the cash flows fall due on the same value date and fully or partly in 
the same currency.  -
In the application of  Method 2, in  Ste~ (a) 
- perfectly matching contracts included in the netting agreement may be taken into account as 
a  single  contract  with  a  notional  principal  equivalent  to  the  net  receipts,  the  notional 
principal amounts are multiplied by the percentages given in Table 2, 
- for  all  other contracts included in  a netting agreement, the percentages applicable may  be 
reduced as indicated in Table 3: 
TABLE3 
Ori~inal maturity( I)  Interest-rate contracts  Foreign-exchange contracts 
One year or less  0.35%  1.50% 
More than one year but not  0.75%  3,75% 
more than two years 
Additional  allowance  for  0.75%  2.25% 
each additional year 
(I) In the case of  interest~rate contracts, credit institutions may, subject to the consent of their competent 
authorities, choose either original or residual maturity. 
··. 
118 ANNEX IV 
TYPES OF OFF-BALANCE-SHEET ITEMS 
1.  Interest-rate contracts: 
(a)  single-currency interest rate swaps, 
(b)  basis-swaps, 
(c)  forward-rate agreements, 
(d)  interest-rate futures, 
(e)  interest-rate options purchased, 
(t)  other contracts of  similar nature. 
2.  Foreign-exchange contracts and contracts concerning gold: 
{a)  cross-currency interest-rate swaps, 
(b)  forward foreign-exchange contracts, 
(c)  currency futures, 
(d)  currency options purchased, 
(e)  other contracts· of  a similar nature, 
(t)  contracts concerning gold of  a nature similar to (a) to (e). 
3.  Contracts of  a nature similar to those in points  l (a) to (e) and 2 (a) to (d) concerning other 
reference items or indices concerning: 
(a)  equities, 
(b)  precious metals except gold, 
(c)  commodities other than precious metals, 




(as amended by 
98133/EC 
Art. 2 (6)) ANNEXV 
PART A 
Repealed Directives 
together with their successive amendments 
(referred to iii Article 67) 
Council Directive 73/183/EEC 
Council Directive 77/180/EEC 
Council Directive 85/345/EEC 
Council Directive 86/137/EEC 
Council Directive 86/.524/EEC 
Council Directive g9/646/EEC 
European Parliament and Council Directive 95/26/EC; 
only Article I, first indent, Article 2 (I). first indent and (2), first indent, Article 3 (2), Article 4 (2), (3) and (4)-
a5 regards references to Directive 77/780/EEC- and (6), and Article 5, 
first indent. 
Council Directive 96/13/EC 
European Parliament and Council Directive 98/33/EC (Article 1) 
Council Directive 89/299/EEC 
Coum~il Directive 91/633/EEC 
Council Directive 92/16/EEC 
Council Directive 92130/EEC 
Council Directive 89/646/EEC 
Council Directive 92/30/EEC 
European Parliament and Council Directive 95/26/EC 
only Article I, first indent. 
Council Directive 89/647/EEC 
Commission Directive 91/31/EEC 
Council Directive 92/30/EEC 
Commission Directive 9417/EC 
Commission Directive 95/15/EC 
Commission Directive 95/67/EC 
European Parliament and Council Directive 96/10/EC 
European Parliament and Council Directive 98/32/EC 
European Parliament and Council Directive 98/33/EC (Article 2) 
Council Directive 92/30/EEC 




73/183/EEC (OJ L 194, 16. 7.  1973, P•  I) 
771780/EEC (OJ L 322, 17.  12.  1977, p. 30) 
85/345/EEC (OJ L 183, 16. 7. 1985, p. 19) 
86/137/EEC (OJ L 106,23. 4.  1986, p. 35) 
86/524/EEC (OJ L 309, 4.  11. 1986, p  .  .15) 
89/299/EEC (OJ L 124, 5. 5.  1989, p.  16) 
89/646/EEC (OJ L 386,30. 12. 1989, p. l) 
89/647/EEC (OJ L 386, 30. 12. 1989, p.  14) 
91/31/EEC (OJ L 17, 23.  I.  1991, p. 20) 
911633/EEC (OJ L 339, II. 12. 1991, p.  16) 
92/16/EEC (OJ L 75, 31. 3.  1992, p. 48) 
92/30/EEC (OJ L 110, 28. 4.  1992, p. 52) 
92/121/EEC (OJ L 29, 5. 2.  1993, p.  l) 
94/71EC (OJ L 89, 6. 4.  1994, p.  17) 
95/15/EC (OJ L 125, 8. 6.  1995, p. 23) 
95126/EC (01 L 168,  18. 7.  1995, p. 7) 
95/67/EC (OJ L 314,28. 12.  1995, p. 72) 
96/10/EC (OJ L 85, 3. 4.  1996, p.  17) 
96/13/EC (OJ t 66, 16. 3.  1996, p.  15) 
98/32/EC (OJ L 204, 21. 7.  1998, p. 26) 
98/33/EC (OJ L 204,21. 7.  1998, p. 29) 
ANNEXV 
Part B 
Deadlines for implementation 
(referred to In Article 67) 
Article 6 (2), 
other provisions 
Deadline for .implementation  -
2.  1. 1915<1> 
15.  12. 1979 
15. 7. 1985 
31.  12, 1986 
L L 1993 
l. I. 1990 
I.. I. 1993 
i. I. 1991 
31. 3: 1991 
31.  12. 1992 
31.  12. 1992 
31.  12. 1992 
31  ..  12.  1993 
25.  II. 1994 
30.9.1995 
18. 7.  1996 
I. 7. 1996 
30.6.1996 
15.4.1996 
21. 7. 2000 
21. 7. 2000 
(I)  However, as regards the abolition of  the restriction reterred to in Article 3 (2) (g), the Netherlands was allowed to deter 
implementation  utitil2. 7.  1977. (See:  Artide 8, second subparagraph of  Directive 73/183/EEC). 
121 This Directive  Dir. 771780/EEC 
Article I (I)  Article 1, 1st indent 
Article I (2)  Article 1, 2nd indent 
Article I (3) 
Article I (  4) to (8) 
Article I (9) 
Article I (I 0) and (II) 
Article I ( 12)  ' 
Article I (13) 
Article I (14) to ( 17) 
Article I ( 18) to (20) 
Article I (21) to (23) 
Article I (24) 
Article I (25) 
Article I (26)  Article I, 5th indent 
Article I (27) 
Article 2 (I)  Article 2 ( 1) 
Article 2 (2) 
Article 2 (3)  Article 2 (2) 
Article 2 (4)  Article 2 (3) 
Article 2 (5), 1st, 2nd and  Article 2 (4) (a), (b) and (c) 
3rd subparas. 
Article 2 (6) 
Article 3 
Article 4  Article 3 ( 1) 
Article 5 (I), I st subpara.  Article 3 (2), 1st subpara. 
Article S (I ), 2nd sub  para.  Article I 0 (I), 3rd subpara. 
Article S (2) 
Article S (3) to (7) 
Article 6 (I)  Article 3 (2), I st subpara., 
3rd indent and 2nd subpara. 
Article 6 (2)  Article 3 (2)a 
Article 7 (I) and (2) 
Article 7 (3)  Article 3 (2) 3rd, 4th and 
5th subparas. 
Article 8  Article 3 (4) 
Article 9  Article 3 (3) (a) 
Article 10  Article 3 (6) 
Article II  Article 3 (7) 
-··  '  I-,  ' 
ANNEX VI 
CORRELATION TABLE 
Dir. 89/299/EEC  Dir. 89/646/EEC  Dir. 89/647/EEC 
Article 1 (3) 
Article I (  5) to (9) 
Article 1 (l  0) and (11) 
Article 1 (12) 
Article 1 ( 13) 
Article 2 (1 ), 2nd to 5th indents 
Article 2 ( 1  ), 6th to 8th indents 
Article 2 (I ), 9th indent 
Article 2 ( 1)  Article 1 ( 1  ) 
Article 2 (3)  Article I (3) 
Article 3 
Article 4 (2), introductory 
sentence, (a), (b) and (c)  · 
Article 10 (1) to (S) 
Article I (I  0), 2nd subpara. 




Article 1  , lst indent 
Article 1, 6th indent 
Article 1, 7th indent 
Article 1, 8th indent 




Article 1 (a) 
Article 1 (c) 
Article 1 (d) 
Article 1 (h) 
Article I (m) 
Article 2 (2) (b) 
~l  '""' 
1 
Dir. 96/10/EC \  .•. 
This Directive  Dir. 77/780/EEC  Dir. 89/299/EEC  Dir. 89/646/EEC  Dir. 89/647/EEC  Dir. ·  92/30/EEC  Dir. 92/121/EEC  Dir. 96/10/EC 
Article 12  Article 7 
Article 13  Article 6 (I ) 
Article 14 (I)  Article 8 (I)  \ 
Article 14 (2)  Article 8 (S) 
Article 15  ArticleS 
Article 16 (I) to (5)  Article II (I) to(S) 
Article 16 (6)  Article I (I 0), 2nd subpara. 
Article 17  Article 13 (2) 
Article 18  Article 18 (I) 
Article 19  Article 18 (2) 
Article 20 (I) to (6)  Article 19 
Article 20 (7)  Article 23 (I) 
Article 21  (I) and (2)  Article 20 
Article 21  (3)  Article 23 (2) 
Article 22  Article 21 
Article 23 (I)  Article 8 
Article 23 (2) to (7)  Article 9 
Article 24  Article 9 
Article 25  Article 8 
Article 26  Article 13 (I) and (3) 
Article 27  Article 14 (2) 
Article 28  Article 7 (I) 
Article 29  Article IS 
Article 30 (I) to (  S)  Article 12 (I) to (S) 
Article 30 (6)  Article 12 (Sa) 
Article 30 (7)  Article 12 (5b) 
Article 30 (8)  Article 12 (6) 
Article 30 (9)  Article 12 (7)  . 
Article 30 (I  0)  Article 12 (8) 
Article 31  Article 12a 
Article 32  Article 17 
Article 33  Artiele 13 
Article 34 (I)  Article 1 (I)  ' 
Article.34 (2) to (4)  Article 2 (I) to (3) 
Article 35  Article 3 
Article 36  Article 4 
Article 37  Article 5 
Article 38  Article 6 (I) and (4) 
Article 39  Article 7 
Article 40  Article 3 (I) to (4), (7) and (8) 
Article 41  Article4 
Article 42  Article 5 
Article 43  Article6 
Article 44  - Article 7 
Article 4S  Article 8 
Article 46 
~  L... 
Article 2 (2) 





Article 5•1  (I) to (5) 
Article 51 (6) 
Article 52 (I)  .to '(7) 
Article 52 (8) .and (9) 
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